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SECURITIES INVESTOR PROTECTION ACT 
AMENDMENTS 



TUESDAY, APRIL 25, 1978 

U.S. Sekatb, 
Committee on Banking, Housing, and Ukban Affairs, 

Subcommittee on Securities, 

Washington, D.O. 
The subcommittee met at 2 p.m. pursuant to notice, in room 5302, 
Dirksen Senate Office Building, Senator Harrison A, Williams, Jr. 
(chairman of the subcommittee) presiding. 
Senator Whaiams. We can now begin our subcommittee hearing. 
The Subcommittee on Securities will receive testimony on EL.B. 
8331, the Securities Investment Protection Act Amendments of 
1977. 

[The bill is printed at p. 61.] 

OPENING STATEMENT OF SENATOB WILLIAMS 

Senator Williams. At the very outset I should state that I am 
very pleased about the bill our counterparts in the House have recom- 
mended for the subcommittee's consideration. With the exception of a 
technical amendment to the title of the bill to reflect the proper 
calendar year, 1978, I believe an excellent bill has been fashioned. 
The hearing this afternoon should reinforce my analysis of the bUl, 
that the bill in its present form can be enacted into law with dis- 
patch. 

Since the Congress has not revisited or reexamined the Securities 
Investor Protection Corp. since its creation in 1970, it is necessary 
first to place this bill in perspective by reviewing briefly the cir- 
cumstances surrounding SIPC's creation and its experience during 
the past 8 years. 

In the closing days of 1970, the Congress established the Securi- 
ties Investor Protection Corp. in response to the Wall Street back 
office crisis and the bear market of the late 1960*s. During this turbu- 
lent period, a number of brokerage firms went out of business. Their 
public customers were exposed to serious financial losses and public 
confidence in the securities markets was badly shaken. To restore 
public confidence in the securities markets and to protect public in- 
vestors against the failure and insolvency of brokers and dealers, the 
Securities Investor Protection Act of 1970 was adopted. 

Since that time SIPC has administered 128 broker-dealer liquida- 
tions. The value of cash and securities it has distributed for accounts 

(1) 
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of more than 105,000 customers exceeds $279 million. Of this amount, 
approximately $234 million was from debtor estates and $45 million 
from SIPC advances. In short, SIPC has protected investors against 
loss in the manner envisioned by its creators and at no cost to the 
taxpayer. 

As my colleagues will recall, SIPC was considered and passed on 
an emergency basis. The need for prompt action required that certain 
technical problems relating to the procedures for liquidating securi- 
ties firms would be left for later solutions in light of actual experi- 
ence under the new law. At his first confirmation hearing in 
November 1973. then and still SIPC Chairman Hugh F. Owens 
advised the committee that SIPC would undertake a thorough study 
of possible amendments to the SIPC Act. 

Pursuant to this commitment, Chairman Owens appointed a broad- 
ly based task force to explore better, quicker and more efficient 
methods of achieving the investor protection and investor confidence 
envisaged by the Congre^ when it passed the 1970 act. 

The bill before us this afternoon is a direct outgrowth of this 
effort. While there have been some useful and constructive revisions 
made to the original SIPC recommendations by the House of 
Bepresentatives, the basic wisdom and advice from SIPC have been 
preserved almost completely intact. 

As it is now before us, the bill is a positive step in the direction of 
more efficient solutions to the broad range of problems which con- 
front SIPC. In my judgment, this bill goes a substantial way toward 
improving the protections afforded securities customers and enabling 
SIPC to perform its role more expeditiously and efficiently. 

As passed by the House, the Securities Investor Protection Act 
would achieve a number of important changes in the original 1970 
act 

First: SIPC insurance coverage for customer's cash and securi- 
ties would be doubled from the current level of $50,000— $20,000 for 
cash— to $100,000— $40,000 for cash. Securities investors will thus be 
guaranteed the same insurance protection for their cash under SIPC 
as bank and saviners depositors receive under FDIC coverage. 

Second: The bill would modify the act to provide protection 
which better comports with the expectation of both cash and margin 
customers. This would be accomplished by moving away from a 
strict insurance concept and toward a scheme of returning customers' 
accounts intact as they existed when the broker-dealer became in- 
solvent. The benefits to the customers of firms in liquidation will be 
immeasurable since they will no lon^^er be deprived for lengthy 
periods of the use of, or access t6, their cAsh or securities. 

Third : Liquidation procedures would be streamlined and the cost 
of liauidations reduce^ by authorizing SIPC to make payments 
directly to customers without the necessity for a judicial proceeding. 
And SIPC would itself be the trustee for liquidati^ of small 
brokers and dealers where the claims do not exceed yr50,000 and 
where there are fewer than 500 customers. 

Chairman Owens, who is, of cx>nrse, a necessary witness, I would 
like to say to you that with this bill you have fully discharged your 
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commitment to the committee, to SIPC's 6,600 members, and to mil- 
lions of public investors. It is not often legislation enacted in haste 
works as smoothly or as successfully as SIPC has over the years. 
Much of the credit belongs to vou for your continuing leadership 
and to the other Directors. While I hope SIPC's services are not in 
great demand in the years ahead, I believe the program is entrusted 
to extremely qualified able, and experience individuals who can dis- 
charge properly the additional duties the bill would confer upon 
SIPC. 

So we will begin now. The bell signals that there is a vote on 
now, a 10-minute roUcall, so it might l^ wiser for us. Chairman Wil- 
liams, for me to go over and do that and return and then we will 
hear the Chairman of the Securities and Exchange Commission. 

[Short recess.] 

Senator Williams. Chairman Williams, we are very pleased to 
have you and have your statement. 

8IATEHENT OF HABOLD H. WILLIAHS, CHAISHAH, AHS FHHIP 
- A. LOOMIS, JB., COHUISSIONEB, SECUBITIES AHS EZCHAHOE 
COHHISSIOH, ACCOHFAHIED BT BOBEBT J. HILLSTONE, SEHIOB 
8FECIAL COTTirSEL, DI7ISI0H OF HABKET BEOXTLATION 

Mr. WiLUAMs. Thank you, Mr. Chairman. It is a pleasure to ap- 
pear before you today to submit the Commission's views on H.B. 
8881, the Securities Investor Protection Act Amendments of 1977. 

I am accompanied today by Commissioner Philip A. Loomis, Jr., 
and Bobert J. Millstone, Senior Special Counsel of the Commis- 
sion's Division of Market Regulation. 

These two gentlemen have indepth knowledge of and historical 
continuity with the SPIC legislation. 

I might note at the outset, Mr. Chairman, our recognition also 
of the effectiveness and the success of a piece of legislation that was 
drafted on a crash basis to address an urgent problem and to pro- 
vide a sense of confidence and stebility to the securities markets, 
which was badly needed at the time. 

I would also like to express our appreciation for the outstending 
leadership and dedication of Chairman Owens and the other Direc- 
tors in implementing the legislation. 

[The prepared stetement read by Chairman Williams follows :] 

Statement of Harold M. Wuxiamb, OHAntMAi?, Secukitieb and Ezohanoe 

Commission 

Mr. Ohalrman and members of the Subcommittee, it is a pleasure to aiqpear 
befbre yon today to present the Commission's views on H.R. 8331, the proposed 
amendments to the Securities Investor Protection Act of 1970. I am accom- 
panied today by Commissioner Philip A. Loomis, Jr., and Robert J. MiUstone, 
Senior Special Counsel of the Commission's Division of Market Reirnlation. 

As yon know, the Commission has lon^ advocated amendments to the SIPC 
Act. Barly in ^IPC's life, we recognized the need to make the Act more 
flexible in order to permit SIPC ot meet effectively the broad ransie of prob- 
lems which confront it. In addition, with the passsiie of time, the need to 
provide public investors with greater protection airainst the financial failure 
of their stockbrokers became apparent. In 1073, SIPC Chairman Owens ap- 
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pointed a task force to explore these problems, and Mr. Millstone, who is with 
me today, devoted considerable time to its deliberations. The Ck)mmis8ion urged 
enactment of the Task Force's recommendations, which are in large measure 
embodied in H.R. 8331, when this Subcommittee first requested comments on 
amendments to the Act of 1975. 

Since that time, the Commission and its staff have continued to work with 
Oongress In an effort to develop a comprehensive and effective bill. Last 
August, we presented lengthy testimony and written comments to the Sub- 
committee on Consumer Protection and Finance of the House Interstate and 
Foreign Commerce Committee during its hearings on H.R. 8331. I would 
like to offer to this Subcommittee a copy of the statement and comments we 
submitted to the House Subcommittee on that occasion. 

We believe the House Subcommittee did a commendable job of examining 
and resolving several difficult issues raised by the proposed legislation, thus 
paving the way for House passage of the bill now before you. As a result, the 
few concerns we expressed regarding the original version of H.R. 8331 have 
been satisfactorily resolved, and we urge enactment of the proposed satisfac- 
torily resolved, and we urge enactment of the proposed legislation. I would 
like to highlight some of the important changes which this bill would effect. 

The bill raises each customer's total SIPC protection to $100,000, of which 
$40,000 would be available to satisfy the customer's claims for cash. The 
increased amounts over the current $50,000 for securities and $20,000 for 
cash are intended not only to provide greater protection to investors, but also 
to strengthen confidence in the U.S. securities markets. In addition, several 
sections of the bill, taken together, assure that investors who fall within the 
Qpedfled limiter of protection will, in nearly all cases, receive back their ac- 
counts as they stood on the filing date. This means that customers who have 
claims for securities will receive those securities rather than a cash payment 
for them. The investors will not, therefore, be placed at the risk of the market, 
unable to make investment decisions untU pajrment of their claims by the 
trustee. In addition, the more efficient procedures provided in the bill — ^includ- 
ing a procedure under which, in small cases, SIPC will satisfy customer 
claims directly, without the expense and delay of a court proceeding— will per- 
mit more expeditious resolution of customers' clnlms. 

Proposed Section 3 of the bill empowers SIPC to adopt certain types of 
rules and specifies the rulemaking procedure. While the Commission is gen- 
erally satisfied with the proposed procedure, I would like to note a potential 
problem. As you are aware, this procedure is modeled after Section 19(b) of 
the Securities Exchancre Act, which was enacted by the Securities Acts 
Amendments of 1975. The Commission's experience in administering Section 
19(b) has led us to conclude that the fixed time frames provided in that 
section are, in some cases, too rieid and may create unnecessary burdens for 
both the (Commission and the affected self-regulatory organizations. We con- 
sidered suggesting certain revisions of the rulemaking procedure in the 
SIPC Act to deal with those problems, but concluded that there is an ad- 
vantage to maintaining comparability between the two acts. 

Because of practical and jurisdictional problems, reidstered broker-dealers 
whose principal business is conducted outside United States territory would 
be excluded automatical^ from SIPC membershin unless SIPC allows them to 
become members. Broker-dealers excluded from SIPC membership under this 
provision would have to disclose to their United States customers the f^ct 
that they are not SIPC members and other relevant information required by the 
Commission. 

Broker-dealers ensraged exclusively in the distribution of mutual funds, 
variable annuities, the business of insurance or the business of rendering in- 
vestment advice to investment companies and insurance company separate 
accounts would continue to be exempted from SIPC membership, and revenues 
received bv SIPC members from those sources would continue to be excluded 
from SIPC assessments. The House report, in discussins: the decision to 
continue this exclusion, reflects a determination that the distribution of 
mutual funds and variable annuities does not create the risk created by general 
brokerage activities. While we suggested a different approach to the House 
Subcommittee, this outcome is satisfactory to the Commission. 

In order to increase public awareness of SIPC and the protections it pro- 
vides, SIPC is authorized to prescribe in its by-laws such minimal requirements 
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M it considerB necessary and appropriate to compel members to provide 
public notice of their membership in SIPG. 

Finally, revenues derived from transactions in money market instruments 
would be assessable for the first time, refiecting that SIPG has experienced 
some losses relating to those instruments. Because those losses have been rela- 
tlTely small, however, only a portion of the revenues from money market 
instruments, based on SIPG's loss experience, would be included in a 
member's gross revenues for purposes of computing its assessment. 

We believe that the proposed legislation would streamline SIPG procedures, 
reduce administration costs — ^thus reducing the assessment burdens on SIPG 
members, and enhance customer protection. This would be a substantial ac- 
complishment. Accordingly, the Gommission strongly supports H.R. 8331 and 
urges the Senate to enact it promptly. 

That completes my prepared statement. Gommissioner Loomis, Mr. Millstone, 
and I will be happy to respond to any questions the Subcommittee may have. 

Senator Wiujamb. Thank you very very much. Do either of you 
other gentlemen have anything to say on direct? 

Mr. Loomis. No, I don't believe so. I don't, Mr. Chairman. 

Senator Wiujams. What is the Commission's view of the proposal 
to permit SIPC to require its members to display the SIPC symbol 
or otherwise give notice of their membership in SIPC? 

Mr. Williams. Mr. Chairman, the Commission has no official 
position on this issue. 

As we understand SIPC's position, since not all broker-dealers 
are members of SIPC, there would be an advantage in the interest of 
public customers to identify those that are. Apparently, there is also 
a sense on SIPC's part that public awareness of the availability of 
SIPC protection could play an important role in investment de- 
cisions and could lead to investor confidence. 

As we understand the position of some brokers, they are concerned 
that the customers, seeing 4^he logo, might think the broker is con- 
cerned about going broke, and has, therefore, provided for that 
contingency. 

Some have analogized the proposed SIPC sjnnbol to that used 
by the FDTC. The FDIC symbol certainly has been viewed over 
time as a symbol of some degree of Government insurance. But the 
nature of SIPC protection is considerably different; it is not an 
insurance against all loss, it is a form of insurance against only 
losses attributable to the insolvency of a broker-dealer. The analogy 
to the FDIC symbol is therefore, of limited value, unless the diffe^r- 
ence in the breadth of protection is clearly understood. 

As we see it, the portion of the bill relating to the proposed sym- 
bol does not mandate any action. SIPC would simply be authorized 
to propose requirements by rulemaking, which would enable the 
public to comment on the rule. We would have the opportunity to 
review that rule, and if, at that time, we believed that certain ex- 
ceptions were appropriate, we could provide for them. 

Senator Wh^liams. While you aren't entirely happy with the pro- 
vision dealing with rulemaking, in terms of its time frame, you ac- 
cent what is in this bill? 

Mr. Loomis. I believe so, yes, that is our position. We have had 
problems with the time frame of the comparable provision in the 
Exchange Act; we don't have much experience with the SIPC Act. 
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But we don't think that Congress should bother to consider revising 
the rulemaking provision in the SIPC Act unless and until it look 
at the whole subject in the context of the Exchange Act as well. 

Senator Williams. What is the rulemaking test? This is drawn 
from the other act. What is the rulemaking test here to avoid 
abuse! 

Mr. LooMis. Well, you mean the time frame! 

Senator Williams. Not the time frame, the 

Mr. Williams. The procedures used! 

Senator Williams. Yes. 

Mr. LooMis. Well, the general standard isn't very clearly specified. 
It simply specifies that the Commission shall — I am lookmg for the 
exact language. 

Senator Williams. Is that an "arbitrary and capricious test!" 

Mr. LooMis. Conceptually it is the same public interest standard 
that we have in the Exchange Act. 

Mr. W^^'^^'^* Procedurally, the rule changes will be published 
for public comment, and they are subject to Commission review. In 
addition, the Commission is authorized to require SIPC at any time, 
**to adopt, amend, or repeal" any SIPC rule, so the opportunity 
for arbitrariness is pretty well precluded. 

^ Mr. LooMis. The standard essentially is whether the rule in ques- 
tion is necessary or appropriate in the public interest to carry out the 
purposes of the act. 

Senator Williams. I think that covers us very well. Thank you 
very much. 

Now from SIPC, Chairman Hugh Owens, General Counsel and 
Secretary, Mr. Theodore H. Focht, and the Vice President-Finance, 
Mr. Lloyd W. McChesney. 

8TATEHEHT OF HTTOH F. OWENS, CHAIBHAN OF THE SECfUSITIES 
IH7EST0E FEOTECTIOH COSF., ACCOHFANIED BT THEODOBE H. 
FOCHT, OENESAL COTTHSEL AHS SECEETABT, AHS LLOTD W. 
HcCHESNET, VICE FEESIDENT, FINANCE 

Senator Williams. I included all of my praise in the statement 
opening the hearings, Chairman Owens. You are very good in your 
chairmanship, in what jou have done with SIPC. 

Mr. Owens. Thant you very much. Mr. Chairman, on behalf of 
not only myself, but my colleagues, we are very grateful for your 
kind remarks. 

[The statement read by Mr. Owens follows:] 
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STATEMENT 

BY HUGH F. OWENS, CHAIRMAN, 

SECURITIES INVESTOR PROTECTION CORPORATION 

BEFORE THE 

SUBCOMMITTEE ON SECURITIES 

COMMITTEE ON BANKING, HOUSING AND URBAN AFFAIRS 

UNITED STATES SENATE 

April 25, 1978 



Mr. Chalnnan, and members of the Subcommittee, It Is a pleasure 
for me to appear before you this morning and present the views of the' 
Securities Investor Protection Corporation ("SIPC") on H.R. 8331, the 
Securities Investor Protection Act Amendments of 1977. This bill was passed 
by the House of Representatives on November 1 of last year. It would make 
important Improvements In the pK>gram established by the Securities Investor 
Protection Act of 1970 ("SIPA"), and SIPC supports the legislation In its 
present form. 

Before I review some of the many Important Improvements idilch 
H.R. 8331 vrould make In SIPA, perhaps It vrould be useful If I summarized 
briefly the activities of SIPC since its creation In December 1970. As many 
of you will recall, SIPA had its origins In the difficult years of 1968>1970 
when the paper crunch brou^t on by an unexpectedly high trading volume 
in securities vras followed by the most severe decline In stock prices 
since the Great Depression. Hundreds of broker/dealers were meirged, 
acquired or simply went out of business. Some were unable to meet their 
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obligations to their customers and went bankrupt. Public confidence 
in our securities markets was in jeopardy. 

In order to protect customers of failed broker/dealers against 
financial loss and, thereby, restore investor confidence in the securities 
markets. Congress passed SIPA. That statute, which was signed Into law 
on December 30, 1970, created SIPC and established a program whereby 
monies from the SIPC Fund would be available for the purpose of protecting 
customers of broker/dealer firms which encountered financial difficulty. 
As the statute now stands, SIPC may advance a maximum of $50,000 
to protect the claim of any one customer of a failed broker/dealer, 
but no more than $20 ,000 of that amount may be advanced to pay claims 
for cash as opposed to claims for securities. These payments supplement 
distributions of available securities and cash from the debtor's estate. 

Since the enactment of the SIPC legislation, 129 of the over 8,700 
broker/dealers which have been SIPC members over the past 7 years have 
been liquidated under SIPA. As of March 31, 1978, SIPC had made net 
advances to trustees totaling $54,518,825. In addition, significant amounts 
of securities and cash in the debtor's possession have been distributed 
to customers by the trustees. We estimate that to. date securities and cash 
having a value of over $279 million have been distributed to approximately 
105,000 customers in the course of liquidation proceedings. We believe 
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these flgures demonstrate vividly the effect which the SIPA program has had 
on investors throughout this country and point up the wisdom of Congress 
in establishing SIPC and the SIPA program in 1970. 

As of March 31, 1978, SIPC had assessment revenues from its members 
which totaled over $198 million. In addition, SIPC had earned approximately 
$31 million in interest income on its investments, giving SIPC total revenues 
of $229 million. SIPC's expenses from inception to this date totaled 
approximately $64.5 million. As noted above $54.5 million of that total 
represents advances made to trustees in SIPA liquidations and the balance 
represents overhead expenses for SIPC's operations to date. It may be 
noted that SIPC's expenses for its internal operations have been slightly 
less than one-third of the interest income SIPC has earned on its investments . 
Currently, the SIPC Fund totals approximately $161.5 million. 

I mentioned earlier that 129 members have been or are being liquidated 
under the provisions of SIPA. It is interesting to note the spread of those 
liquidations over the years of SIPC's operations. 
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We are pleased with the declining number of liquidations. While we 
recognize that there is probably no single cause for the decline, I am confident 
that one of the principal factors is the positive action taken by the regulatory 
and self-regulatory authorities over the past years. These actions are 
manifested not only in strengthened rules and regulations regarding entry 
qualifications and operating standards , but also in improved surveillance 
and inspection programs. These activities have had, and will continue 
to have, SIPC's full support and cooperation. 

In some respects the bill before you today had its genesis in this 
Committee on November 1 , 1973 , when I appeared before you for my 
confirmation hearings at the time of my first nomination as Chairman 
of SIPC. At that time members of the Committee expressed considerable 
interest in a review of the SIPA program and in any recommendations SIPC 
may have for amendments to SIPA. Partly as a result of that interest, 
one of my first acts as Chairman of SIPC was to appoint a Special Task 
Force to review the statute and its operations and to make recommendations 
to our Board of Directors for amendments to achieve better, faster and 
more efficient methods of investor protection. That Task Force was headed 
by SIPC's General Counsel and was composed of representatives of the groups 
which have an interest in the SIPA program . The Task Force met almost 
weekly during the first half of 1974 and issued its report in July of that year. 
The Task Force, although composed of persons representing organizations 
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with diverse views « was able to arrive at a consensus on almost all subjects. 
The Task Force's recommendations are designed to obtain the goal which we 
all want, namely, increased Investor confidence through a viable and 
efflcient SIPA program. 

After careful study of the Task Force's report, SIPC's Board of Directors 
approved virtually all of its recommendations . These were subsequently 
incorporated into legislative proposals which were transmitted to the 
93rd Congress in December 1974, at which time they were Introduced as 
S. 4255 and H.R. 17684. In the 94th Congress the proposals were contained 
in S. 1231 and H.R. 8064. In the 9Sth Congress H.R. 8331 was Introduced 
in the House of Representatives In July 1977, and hearings were held by the 
appropriate subcommittee of the Committee on Interstate and Foreign Commerce 
on August 1 , 2 and 3, 1977. The bill was approved by the House of 
Representatives on November 1, 1977. Frankly, the provisions of H.R. 8331 
contain some significant changes from the proposals first transmitted to the 
Congress in December 1974 by SIPC. After review and reflection, however, 
we urge the approval of H.R. 8331 as It presently stands. We believe it Is 
a reasonable compromise and blend of the various views idiich have been 
presented; unquestionably, it will produce efficiencies in SIPC's operations 
and especially in liquidation proceedings which take place under SIPA. 
In addition, the legislation is designed to make the SIPA program more 
responsive to the reasonable expectation of investors . 
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On the subject of efficiencies In SIPA liquidations » the Legislation 
win provide more flexible procedures for the liquidation of a broker/dealer* 
At present, SIPA provides only one set of procedures for conducting a 
liquidation under the statute. To date, we have applied those procedures 
to the liquidation of Lang-Las ser & Co. which had five customers claiming 
cash or securities as well as to Wels Securities, Inc. , which had 34,000 
such customer claims. We believe the framers of SIPA, when they established 
the procedures for liquidating broker/dealers, had in mind the liquidation of 
large firms such as Wels Securities. But in the bulk of SIPA liquidations 
those procedures have had to be used to liquidate firms which are considerably 
smaller. For example, in almost one-quarter of our liquidations to date, 
there have been less than 50 customer claimants. We believe the procedures 
should be modified somewhat for firms of varying size. 

Accordingly, under Section 10 of SIPA as amended by the bill the 
satisfaction of customers' claims of firms with a small number of such claims 
could be handled by SIPC directly without the time and expense of a Judicially 
supervised liquidation through what is termed a direct payment procedure. 
Under that section, SIPC is given discretion to make payments directly 
to customers If certain conditions are met. The section protects the 
customers' Interest by providing that the distributions of cash and securities 
to customers should be made as in a liquidation proceeding. It is intended 
that the direct payment procedure will be utilized only in cases where the 
felled broker/dealer has terminated or is about to terminate its business. 
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The objective is to assure that this procedure will not be used to permit 
a broker to continue In business once SIPC has satisfied the claims of the 
firm's customers. We expect that the direct payment procedure will speed 
distributions to customers in small cases with a minimum of administration 
expense and without sacrificing the customers' rights to have court hearings 
as to disputes concerning their claims . 

In those cases where there would be a Judicially supervised liquidation, 
the bill would give SIPC the right to designate itself or one of its employees 
as trustee in cases where the failed firm's liabilities to unsecured general 
creditors and subordinated lenders appear to be less than $750,000 and there 
appear to be fewer than 500 customers. Local counsel would still be retained. 
We believe that this change will also help to expedite the liquidation process 
and result in substantial savings of administration expenses. Under the 
present statute, it is questionable whether SIPC may insist that a SIPC 
employee serve as trustee. In a number of cases we have sought such 
appointments , but in only five cases have the courts been willing to make 
the appointments . In those five cases we have found a significant reduction 
in total administration expenses , and we believe the statute should be 
amended to authorize clearly such procedure. 
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An anftlysU of the liquidation cases closed to date indicates that a 
substantial percentage of ttie cases might have been conducted under the 
direct payment procedure or with SIPC or one of its employees serving as 
trustee. While it is not possible to state with precision the dollar impact 
of that, I am convinced that it would be substantial. 

Of even more importance than these changes, however, are the 
improvements in the protection which would be afforded to customer claimants . 
One such improvement which has perhaps received the most interest is the 
proposed increase in the amount of money which SIPC can advance to a 
trustee for the protection of any one customer's account. As you know, 
under the current statute the limits are $50,000 with a maximum of $20,000 
to satisfy a claim for cash as opposed to a claim for securities. Under the 
provisions of H.R. 8331 , these limits would be increased to $100,000 and 
$40,000, respectively. This corresponds to the changes in 1974 in the 
FDIC, FSLIC and FCUIC legislation which doubled the coverage for depositors. 
We believe this is a necessary and appropriate improvement in the SIPA program. 
Of the 105,000 claims satisfied in all liquidation proceedings to date, 
there have been only 172 customers in 40 liquidations with claims for 
cash and/or securities over the SIPA limits. That is about one-sixth 
of one percent of all claims received. In terms of dollars, the amount 
of these claims which could not be satisfied came to approximately 
$3,400,000. Had the proposed higher limits of protection been in effect 
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on these claims , the total additional cost would have been approximately 
$2 « 200, 000. Only 23 customers In 13 liquidations would not have had 
their entire claim satisfied. 

Another important improvement would be in the manner in which a 
customer's claim is satisfied. Under the present statute customers with 
claims for securities have their claims satisfied by the delivery of securities 
only if the debtor has securities of that class and kind available in sufficient 
quantities to satisfy the claims. If not, the statute requires the trustee to 
pro rate the available securities and pay customers cash in lieu of any missing 
securities. Since in many instances securities have been lost, Improperly 
hypothecated, misappropriated, never purchased, or even stolen, customers 
frequently receive cash for some or all of the securities they claim. This 
has caused considerable distress to many customers. Indeed, while 
we were preparing for these hearings we received a letter of comment 
on this subject from a doctor in Minnesota who was hard pressed to understand 
why his claim for secxirities was not satisfied by delivery of the securities 
rather than cash in lieu. We understand the expectations of customers 
who wish to have their claims satisfied In kind. Accordingly, the bill 
would provide that, to the extent Ae trustee has Insufficient securities 
to satisfy claims , he should purchase in the open market the additional 
securities needed so long as he can do so in a fair and orderly market. 



Digitized by VjOOQIC 



16 



The bill would also empower a trustee to pay, subject to SIPC approval, 
bank loans collateralized by securities, including margin securities, thereby 
reclaiming those securities for distribution to customers. In appropriate 
cases, SIPC would be authorized to advance funds for this purpose. 

Customers with margin accounts have expressed unhappiness with 
the netting which occurs in their accounts under the present provisions 
of SIPA. Many margin customers would prefer to pay the debit balance 
which they owe to the firm and receive all of the securities which are in 
their account. The bill specifically would provide for such procedure. 

These proposals will enable the trustee, to a much greater extent than 
Is now possible, to render accounts to customers in the same form as they 
stood when the member went out of business and to do so in a far more 
efficient manner. You may recall that these matters were very much 
on this Committee's mind at the time we first discussed changes In the 
SIPA program In November 1973. That conc6m at that time was highlighted 
by the failure of the only New York Stock Exchange member which has been 
liquidated under SIPA, namely, Wels Securities whose liquidation was commenced 
In May 1973. 

There are many other Important hhd ftl^nifleant improvements which 
the bin would make In SIPA. Because of the pressures on your time this 
afternoon « I will not review all the changes &t this time. I wish, however. 
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to submit for the record a section-by-sectlon explanation of H.R. 8331 
which describes these changes. I would also like to submit for the record 
a second memorandum which details a few technical changes which we 
believe should be made In the bill. I would emphasize the word "technlcaU" 
They are not substantive changes. 

You undoubtedly are Interested In the question of funding for the SIPA 
program. As I mentioned earlier, the SIPC Fund currently totals a little over 
$161 million. We believe the SIPC Fund Is sufficient to support the program 
envisioned by this bill. We note that, while some of the proposals will give 
greater dollar protection to the public, there will be substantial savings In 
administration expenses In liquidation proceedings. While It Is not possible 
to determine with precision the dollar amounts Involved, we believe that the 
program envisioned by these amendments will not be significantly more 
costly overall than the present SIPA program. Then, also, we must keep 
In mind the dramatic decline In recent years of liquidations under SIPA. 
Of the 129 liquidations which have taken place under SIPA to date, 109 of 
them took place during the first four years of SIPC's operations and only 
20 of them have taken place In the last 3 1/4 years. As detailed above, 
cash and securities having a value of over $279 million have been distributed 
to approximately 105,000 claimants In those proceedings. It Is especially 
noteworthy that this has been accomplished without any expenditure of 
federal funds. Rather, the program has been financed completely from 
industry funds raised through assessments on SIPC members. 
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One final word about H.R. 8331 . As I said earlier In my remarks, 
there have been accommodations and compromises which have taken place 
in the course of the consideration of these recommendations over the past 
four years. The most significant of these was on the Question of the Inclusion 
of mutual funds and similar items In the SIPA program. As the record will 
show, SIPC's views on this subject have not prevailed, and the existing 
exclusions for mutual funds and similar items are continued. We believe , 
however, that the time-consuming debate on these subjects must now come 
to an end and that H.R. 8331 as it stands should be enacted. The legislation 
before you is clearly in the public interest and will very substantially improve 
the protection which customers of all SIPC members will receive. 

The SIPA program has proven its effectiveness in the seven plus years 
it has been in operation. It has contributed substantially to investor 
confidence in our nation's securities markets — a goal which this Committee 
and the Congress sought when it created SIPC in late 1970. the Board of 
Directors of SIPC is pleased to express its strong support for H.R. 8331. 
We hope that It will be enacted at the earliest practicable time by the Senate. 
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April, 1978 
SECTION BY SECTION EXPLANATION OF H.R. 8331 

AMpNpMENTg TO gECVRffffig iNVEgTQR fPQTECfTIPy ACT 

The following is a section by section analysis of H.R. 8331 , proposed 
amendments of the Securities Investor Protection Act of 1970 ("SIPA"). The 
italicized captions at the left hand margin refer to sections of the Bill. The 
explanation which follows each caption discusses the relevant sections of 
SIPA as amended by the Bill. Where appropriate* reference Is made to the 
Report of Hie Special Task Force dated July 31 , 1974 ("TFR**) . 
gggtipn 1 

Self-explanatory . 
g^c^B % 

S 3(a) (2) of the Act — Existing exemptions firom SIPC membership are 
retained and. In order to solve existing Jurisdictional problems, persons 
whose principal business. In the determination of SIPC (subject to review 
by the Securities and Exchange Commission), is conducted outside the 
United States and Its territories and possessions are excluded from SIPC 
membership except upon such terms as SIPC shall require by rule. Accord- 
ingly, subsection 11(b) of the present SIPA is deleted (see section 14(c) 
of H.R. 8331). 

Existing §3(f) Is deleted. Experience under the present SIPA has 
shown that a provision allowing voluntary SIPC membership, other than for 
foreign broker/dealers covered by the proposed amendment to subsection 
3(a)(2), Is uiuiedessary. 
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Section 3 

This section makes certain minor technical and clarifying changes , in 
addition to the substantive changes discussed below. 

§3 (b)(3) of the Act — ^A specific reference to SIPC's power to indemnify 
its directors, officers, and employees for acts done within the scope of their 
employment is added to present subsection (b)(3) concerning SIPC Bylaws. In 
view of the many new situations in which SIPC officials and employees will 
be called upon to exercise discretion, and particularly in view of the possibility 
of a SIPC employee serving as trustee, it was thought desirable to grant 
protection against whatever increase in exposure to suit may result from these 
new responsibilities . 

§3 (b)(4) of the Act — This new subsection permits SIPC to adopt sub- 
stantive rules including rules defining terms used in SIPA and rules relating 
to liquidation proceedings and direct payment procedures. 
Section 4 

§3(c)(2)(C)(ii) of the Act — ^This amendment makes a technical change 
to conform to changes in the 1934 Act. 

§3 (c)(5) of the Act — Reference to the determination of dollar volume of 
trading on exchanges is deleted . Its inclusion in the present SIPA is the 
result of an unintended carry-over from earlier SIPA bills which used the con- 
cept, 
ggctfpyi $ 

S3(e) of the Act— Provisions regarding initial bylaws are deleted. In 
addition, procedures are established for the adoption, amendment and repeal 
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of bylaws ar4 rulas . Bylaws generaUy remain sulpi^ct to the procodur|^ described 
in the present Act, unless the Commission finds that a matter relatlog to a bylaw 
is of such significant public interest that it should be handled accordid^ to the 
procedures used for rules. With respect to rule$« new procedures are adopted 
which are appropriate to legislative, rather than interpretative « rules, since ,. 
it is intended that SIPC's rules will have the force and effect of law. Power 
to develop rules which will clearly control the myriad problems and disputes 
which arise in the course of liquidations will substantially aid in the adminis- 
tration of the statute . 
Section 6 

This section makes various technical and clarifying changes in addition 
to the substantive changes discussed below. 

§4 (a)(2)(C) of the Act— This amendment provides that confinned lines 
of credit maintained by SIPC pursuant to subsection 4(a)(4) are not to be 
included in calculating the balance of the fund. (See TFR p. 48) 
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§4(1) of the Act— The Fequirement that, except as otheiwlse provided 
by SIPC bylaw, gross revenues from the seciiritles business be computed on 
a consolidated basis Is modified by excluding from the required consolidation 
the foreign subsidiaries of a SIPC member. This change is in line with the 
amendment to the customer definition ($16(3) of the Act) to exclude persons 
to the extent that their claims arise out of transactions with foreign subsidiaries 
of SIPC members . 

$4(d)(l)(C) of the Act — ^This new provision imposes a minimum assess- 
ment of $25 per year through 1979, with the minimum assessment thereafter 
to be set by SIPC, but not to exceed $150 per year. The purpose is to insure 
that a member's assessment covers the resulting administrative cost incurred 
by SIPC. (SeeTFRp. 48) 

$4 (a) (4) of the Act — ^The amendment clarifies SIPC's authority to main- 
tain confirmed lines of credit separate from the fund (see §4 (a)(2)(C) above), 
thereby diminishing the possibility that SIPC will be forced to borrow from the 
United States Treasury. (See TFR p. 48) 

§4 (e)(3) of the Act — By this provision SIPC is empowered to levy a 
penalty for late payment of assessments in addition to the interest charges 
currently permitted by the Act. (See TFR p. 49) 
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§5 (a) (2) of the Act— This section would clartf/ the authority of self- 
regulatory organizations to assist in or take such action with respect to a 
member in financial difficulty as may be appropriate to protect customers of 
the member. Timely action by a self-regulatory organisation under this sub- 
paregraph may obviate the need f6r a SIPC liquidation. (See TFR p. SS) 

§S(a)(3) of the Act— As under the present Act, the subsection entitled 
"Action by SIPC** empowers SIPC, on the basis of certain factual determinations, 
to apply for a court decree which sets in motion the customer protection and 
liquidation procedures. Amendments to this subsection would codify existing 
rules whereby only persons who are or have been members within the past 180 
days are potential subjects of SIPC action [see 17 C.F.R. $$240.15b5-l; 
240.15b6-l] and would make it clear that SIPC has no obligation to act where 
no customer interests of the kind protected by SIPC are involved. (See TFR p. 44) 
For convenience of reference, the decree for which SIPC is empowered to apply 
under this paregreph is termed a "protective decree, " and is defined in 
S16(l4) of the Act (see SIS of the Bill). 

§5 (b)(1) of the Act— A new subsection, consolidating present subsections 
(A) and (B), is intended to eliminate whatever ambiguity may have existed con- 
cerning the action to be taken by a court nvhen presented with a SIPC applioation. 
The substance of existing subsection (B) is unchanged except that an application 
to which the debtor gives lU consent win be granted without delay. 

S5(b)(2) of the Act— This subsection, relating to the jurisdiction of a 
court, does not make sl^inifloaRt substantive changes from SIPA as now in effect. 
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This and subsequent sections, however, reflect the approach taken to 
the conceptual and drafting problems involved in defining the precise relationship 
between SIPA and the Bankruptcy Act. The aim of these revisions is to make 
a liquidation proceeding subject to the provisions in the Bankruptcy Act relating 
to ordinary bankruptcy, except for those provisions relating exclusively to 
stockbrokerage liquidations . Incorporation of chapter X (relating to reorganizations) 
is eliminated, since many of its provisions are inappropriate in the context 
of a liquidation. Those chapter X provisions considered particularly desirable 
in a liquidation proceeding have been selectively incorporated . Complicating 
the task of drafting language to carry out these intentions is the expectation 
that the Bankruptcy Act may be amended and renumbered in the near future . 
(See TFR p. 34) 

Accordingly, the "BanJcruptcy Act" is defined in subsection 16(1) to 
mean the statute and rules relating to oxxilnary bankruptcy. Chapters I-VII 
are mentioned only parenthetically with a view to the possibility that the 
comparable provisions of an amended Bankruptcy Act will be differently 
designated. 

Added here, as well, are Jurisdictional provisions which reflect 
case law developed under chapter X. Although the proposed amendment re- 
tains the language of the present Act (which was drawn from chapter X) , it is 
thought prudent to include also the precedents developed under that section, 
lest a court be tempted to inteiprBt the Janguage differently now that it is 
divorced from chapter X^ the Bankruptcy Act. Acooidlnglytf it. is pnovlded 
in f 5(b) (2) (A) (i) that the court may issue oiders protecting pcopettty iathe 
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actual or oonstructive possession of the debtor located outside the territorial 
limits of the court. Sss.» giQw CftffUoePt^i imng^ N^tloiWl B»|iH » Tfitf t 
Co. V. Chicago Rock Island & Pacific Ry. . 294 U.S. 648 (1935). This pro- 
tection Is not available In ordinary bankruptcy. §5 (b)(2) (A) (1) also Incorporates 
the rule that a chapter X court has jurisdiction over property in the possession 
of a secured creditor who does not challenge the debtor's title but maintains 
a right to retain the property as security or subject to a lien. See , e.g. . 
6 gg!Ugr 9n gflnlctvptgy 1 3.05 a4th ed. 1976); goftttnem^H imnoto WflitfQMli 
Bank & Trust Co. , supra; In re Prudence Bonds , 77 F.2d 328 (2d Clr. 1935). 

§5 (b)(2)(B) of the Act— This subsection Incorporates the provisions of 
§§113, 116(4) and 148 of chapter X relating to stays. 

§5 (b)(3) of the Act — ^Three objectives are accomplished by amendments 
to this subsection. First, because of the numerous times courts have questioned 
the authority of SIPC to designate the trustee and his counsel^ the existing 
provision that such designations are within the discretion of SIPC is sharpened. 
Second « it is made clear that the trustee and his counsel may be with the same 
firm. Finally, it is provided that SIPC has discretion to designate Itself or 
one of Its employees as trustee in certain cases, thus achieving, in the . 
appropriate casjs, a substantial aaving in expenses of administration . (See 
TFRp. 29) 

§5 (b)(4) of th0 Act — This provision clarifies thf existing practice of 
referring any or all aspects of a liquidation proceeding to a referee in bank,- 
niptgy. Ss&s gtqt> EX9>»Mg 1^^1490^ »ftlF Yt WV^tt* 517 F.2d 4S3 (Zd Clr. 
1975) . In many cases such a refnt^npe has speeded liquidation. proceedings. . 
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S5(b)(5) of the Act-— Compensation of trustees and their attorneys is 
to be based on services rendered and costs incurred, the basis used in 
SIPC liquidations to date, rather than on the amount of assets marshalled. 
While both measures of compensation have support in the Bankruptcy Act, the 
primary purpose of the SIPC liquidation is to return property to customers of 
the debtor, regardless of whether that property comes from the debtor, from 
SIPC advances or from other sources . This subsection expressly provides for 
interim compensation . The subsection also requires SIPC to file a recommendation 
with respect to compensation, which recommendation is binding in "no-asset** 
cases unless the amount of compensation is disputed by the applicant. Cf . 
SIPC V. Charisma Securities Corp. . 506 P.2d 1191 (2d Cir. 1974). In other 
cases / the recommendations of SIPC are to be given great weight . 

$5 (b)(6) of the Act — Incorporated here are the requirements of dis- 
interestedness which now appear in SIPA only by reference to chapter X of 
the Bankruptcy Act. Since chapter X is not generally incorporated, it is now 
necessary to make express the provisions of §^1 57, 158 and 161 of chapter X. 
SIPC, however, is deemed disinterested in all cases, even though by sub- 
rogation or otherwise tt may have a claim on the debtor's estate and even 
though the debtor may owe assessments as a member of SIPC . An employee 
of SIPC is considered disinterested unless his interest arises from a source 
other than his association with SIPC. The notice provisions for a hearing on 
disinterestedness conform ¥rlth oAer >kotice provisions in these amendments. 

S5(d) of the Act — ^This section is designed to make el6ar thait SIPC, as 
the agency chargfed wltM the admlnlstratton of SiPA/ as advisor to the court, as 
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the party Initiating a liquidation proceeding, and at the party which, to a 
large extent, funds a liquidation proceeding, is entitled to participate fully 
in all matters arising in a liquidation proceeding . In at least one case a 
party asserting a right to reclaim property in the possession of the trustee 
objected to SIPC's participation. This section confirms SIPC's right to par- 
ticipate, whether a particular matter is deemed part of a proceeding in bank- 
ruptcy or a controversy arising in a proceeding in bankruptcy. The language is 
drawn from section 208 of chapter X. See . SEC v. Krentzman , 397 F.2d 55 
(5th Cir. 1968). 

|6(a)(l)(M and (B) of the Act — Language changes here are consistent 
with the substantive changes to the concepts of "specifically identifiable 
property** (now termed ** customer name securities'* in subsection 16(4) below) 
and "single and separate fund" (now termed "customer property" in subsection 
16(5) below). 

16(a)(2) of the Act — Present subsection 6(a)(2) is deleted pursuant 
to the decision of the Task Foroe that open contractual commitments of the 
debtor should not ordinarily be completed. (See TFR p. 31 and subsection 
8(e) of the Act discussed below) An added purpose of a liquidation proceeding 
is to sell or transfer productive units of the debtor. (See TFR p. 26) 

S6(b) of the Act— The paragraph entitled "Application of the Bankruptcy 
Act" in SIPA as now in effect Is changed with a view toward making a liquidation 
proceeding, except as to those aspects (principally relating to the satisfaction 
of customer claims) which are unique to stockbrokerage liquidations , subject 
to the Bankruptcy Act provisions relating to liquidations under ordinary bank- 
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ruptcy. (See subsection 5 (b)(2) of the Act discussed above and subsequent 
discussion). Accordingly, a liquidation proceeding is to be conducted In 
accordance with, and as though it were being conducted under, specified 
provisions of the Bankruptcy Act. As is made clear in §16(1) of the Act, a 
simple reference to the Bankruptcy Act has the effect of incorporating the 
currently effective provisions relating to ordinary bankruptcy. Reference to 
chapter X is deleted as inappropriate, since the aim of a SIPA proceeding 
is the liquidation, not reorganization, of a member. 

Existing §6(c) (2) (A)(1), defining the term "property", is deleted. 
Since treatment of cash and securities is not always the same, it is con- 
sidered preferable to indicate in the substantive provisions themselves whether 
they apply to cash or securities or both. "Property," therefore, is no longer 
a usefiil term . The reference to "property of a similar character" has caused 
confusion, and has been deleted in favor of an inclusive definition of the term 
"security" in subsection 16(15) of the Act. 

§6(c) of the Act — ^This amendment reflects the view that a customer 
who has entered into transactions in good faith after the filing date should 
not be barred from certain protections. (See TFRpp. 10 and 42) 

§6(e) of the Act — It is made clear in this subsection that certain 
advances by SIPC will be deemed to be costs and expenses of administration, 
and will be recouped as such. Other claims against the general estate have 
the same priority they would have under the Bankruptcy Act. 
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Section y . •■■^■-■. ■ ■ ■ ■ •■■■•■ ^•■'- ■■'■ ■ •■- ■• •••- •••^' 

§7 (a) of the Act — Pursuant to the decision to delete the general fn- " 
cotporation of chapter X of the Bcknkruptcy Act (see $5 (b)(2) of the Act above 
and aocompanying df^cussioft) , the powers' wl'llh which ttie trtistee is vested ' 
by this section are described simply as thbse of a trustee under' the BankruptbV 
Act« together With those poWers specifically granted In subsections (1), (2) 
and (3) , iffhlch may be exercised trfily with SIPC approval . 

S7Ca)(l>of the Aet-—The powers' granted here are the same as tho^e " * 
granted by §6 (b)(1) (^) of Ae existing Act. 

§7(a)(2) of the Act — The trustee Is speclifldallyiiuthDrlzed to use SIPC"^ 
employees in coraieetlon With a libiitldtitibh proceeding; thus making th^lr 
eaip^enc^ in handUng such proceedlngd avallai>le directly to the thiistbe. It '' 
Is anticipated that^is^U lhore^$e b6th the ^peed and efficiency of tlqiilda-' 
tlon prodeedinge. ' y'"' > 

S 7.4ft) (3) of the!'Act--The^m8tee Ifi atrftbrteed'to maintain customer ' • 
acconihtis to fftcUitate^eirtreAsf^ tmder ' stft>sectlon 8(f) of the Aet. As lil^^' * 
the amendment to subsection 6(a) above, reference to dompleflOh of open 
contractual obmmltmehts is delete. ' 

§7 (b) of the Act—As' elise^liere , ihcorpbratfon 'of A'pirtlciilaf setetlOn of 
the Bttnkniptcy Act hh^beeh^ deleted In lavdr of a gehi^ral reference wlfilch' 
win ncoVbe didttilrbed'by ahiendhni^ntandremimberlng. thaddfltloh to the duties 
fh^mbent on iePbankrufftcy thistee, the ^tt*A trustee is charged wlth^t^e ih>lfow- 
lng^eiesr to deliver ^edatitiiis i6 cus%6mers tb the m^ijdiUum ^ent poss&e/ 
and« under appropriate circumstances « to guarantee the debtor's Indebtedness 
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to a bank to obtain the securities pledged as collateral tiierelor. (See TFR « 
pp. 9 and 10) 

S7(c) of the Act— This subsection, escpanded from current section 6(1), 
is intended to incoiporate the reporting requirements of Bankruptcy Rule 218 
and adds certain requirements peculiar to a 8IPA liquidation. 

S7(d) of the Act— This new subsection is based on Banlctuptcy Act 
§167 from chapter X, which is somewhat broader in scope than tlie comparable 
provision relating to ordinary bankruptcy. It may be particularly useftU in 
investigating the causes of a stockbrokerage liquidation witii a view to 
marshalling assets for the estate . 

S8(a)(l) of the Act— Here again, specific iaoorporation of the Bankruptoy 
Act is deleted (see discussion in connection vritii SS(b)(2) above) . To eliminate 
any ambiguity in the use of the term "cuatomer" , the trustee's duty to give 
notice is made applicable only to those customers who appear to liave had an 
open account with the debtor within the 12 months preceding the filiog date. 
Notice to creditors is the same as under the Bankniptcy Act, except that it is 
given by the trustee rather than by the court. 

SS8(a)(2) and (3) of the Act— The limitations of time in 8IPA as now in 
effect are altered to fit the contours of the new distribution scheme. It is 
provided that claims for customer property must be filed promptly, reflecting 
the tnistee's need for certainty in regard to allocation of customer property at 
an early date. 8IPC protection, honvever, may be extended to claims filed within 
six months . Important in this connection is the provision that the tnistee may 
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satisfy claims filad batwean 60 days and 6 months altar tha date of publication 
of notice in the most economical way. This is necessary to protect SIPC 
against market risk arising from customers' withholding their claims for the 
purpose of speculation. It was considered appropriate in the subsection con- 
cerning notice and claims to Include the provisions of present SS6(g) and (h) 
relating to the appropriate fonn of response by ciistomers to the notice . Accord- 
ingly, the provisions allowing infbnnal claims by customers except customers 
associated with the debtor are included here. It is made clear « however, that 
this does not dispense with the need to file a written claim. (See TPR p. 43) 

The claims of creditors other than customers are governed by a provision 
that tracks the current Bankruptcy Act, except ^at the time period runs from 
the date of publication rather than from the first date set for the first meeting 
of creditors • This is to anticipate the possibility that first meetings may be 
eliminated when the Banknaptcy Act is revised. To eliminate ambiguity, it is 
stated that claims must actually be received by the trustee within the six-month 
period. As under the jpresent statute, neither customer nor other creditor claims 
may ba allowed if received after that period. 

§8^) (4) of the Act— 'The substance of existing subsection 60) is pre- 
served in this subsection. 
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is ret»4i(ied .withouVinaJ9r q^aJ|;)igreijevejinthQ)j|9h thevOD^Af^^i; Uji.^vhi^ t^ ->"...- : 
trustee effects '!4)aiyroentVj^yj>.,fi>,.mp5t in^-Umqe?.^ J)e|fui^t(amU41)(41fT. .;,,.-... 
fe^ent. 3Che trus.tee's, PQ^^.,to,^flUsi[y. 9J,alfn^ I9 cash^r sepurlti^,,....,- 

must be pre^eEved^ ho^^eye^^ U>.,^p^e.Jiiiifi^ (jieal ptopf^ly with the situa-^.n-- 
tion in wjUch there is nqt a."fa|r dnc^.or^^Jly inaxket" ayaJ^abi^^.wiitihin the;;.. 
meaning Qf ^8(pl) and tb.e. sitMation in.which a pustoirier makes a ^te claim^; -.,; 
that ig nevertheless. entitled to. pro:^ection under S8(a)^ In ^.dditioft,.At.i$... , . 
made clear that securities are valued as ol tbe filing ,^dte for the pwp6&e .. .,^ 
of detern)iiUng what sequpities a customer |j^^.entXt;^d,. to. receive. . 

§ 8j(c) (X) of t)|je Act-r ThU ,= the.c^erative {u:oiv,lsion .with, respect to *, , : 
customer property, provides that ^ch cuslom^.wiMib^ allocated a najta^H^ .,:: 
share of customef property based HPon^ is net ec^u^ty, Th^ alU>catlon.is. , . -^ 
fundajnental to the process of : deteJcmX^Ung tbe,ie;ft.e.nf-Jtf]i:Whlch,SU*,Q,protec7- u . 
. tion will be. available to. a. customer •.beCfi.Mse SIPC advances are api2li,ed.to<. , 
the difference between a customer .'s-rajt^ble shar.e.9f cvistQ||j^r pi;operty anc^ ....-^ 
his net equity claim. Customer property, fexifiaining after the satisl^^tton-.^f....^ 
SIPQ claims bas.ed on certain advances and aU q^stomer claims A9Aln^ it 
becomes part of the general estate. Any excess of a cu^tomef's net equity. .. . 
over his allocated share of customer property plus the protection available 
from SIPC is a claim against the general estate. 

S8(c)(2) of the Act— The trustee is required by this subsection to 
return customer name securities to the customers In whose names they are 
registered or to deliver them on such customer's behalf. 



Digitized by VjOOQIC 



is prlVtef>/^d W this '^\2bs4fcll5brf MM '^iictlhei 'tfei^ trt'n%2fthibrii in'^clbt^^^ 
tomer S>f5pe]ftf a6e¥^d^^o't^'^^6T:^^tfe^dye^ %^a^lti&'Wi?5ns^ctibfi^ 

rlties ibrbi8'F5uii>o'ie^o¥r4y^6rlri^ fe^tr^ '^"'^ 

fair a^rira'6hy%ai^^t'/tli^'i4-J^WiVcH^^ ^^^ctdS to'Wbhei^e^-^ec^lltf^y 

to such customer his share of customer property a^ pro^Siae^ ifi'^subslStibfi^'*' 
8(c>ai pl:the:Jlcr. •c'ThiitimMiliddaoEry^iit adceroluBBctiy^ #1 t)i« T^sk^if prce 
which Htths 90ti«|«ctto«nef 3ab3U«tomisr'9>dLBimi£pr ASCOrMIe* b|f tfee^^lM^cyio 
^MCorlU«siWl»€u*e^«nthfit.i£ PQMAi^le*: %3%«Qn|()^tiii^ i|^I$iWi^9nAid jlhot^?; 
a tni#|«3 :1«ol»i4.1l«tttl<aMreI^'ftM;^lMI«i %9.z^U^Uf'A9 «J**4P^|or.;iftq»r^ies:i(«qw,a$t6 
be in those situations where the market for th0ii;epprkt^^%^. soJ^fhOTrCipO^liii 
closeljy contfolled by insiders Uiat It would seem jn^prppria^ anc^unwise 
for the trustee to be required to purchase securities for the satisfaction of 
claims^.^ ;7^?i.^«,*??n?*?.?;iV??r?i^S f^';v5?HrR*!^^^??>*^?3.?®5?^-"5^ l?lfo^o§^?ii ic 

that p^nof^if^<r.'im^^^%Mmt?''s l"sl.^1.»?vi?^y*ps^J>9]^^?/;;.h^^^ 

date did not exceed the limits of SIPC protection prpvLded U^^^i^^Sj^ction 9(a|, 
of the Act. 
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1 8(e) of the Act — The decision of the Task Force, the present 
policy of SIPC as expressed In the Commission's rule S6d-1, and the pre- 
vailing practice of trustees with respect to contracts of the debtor open 
on the filing date« are all reflected in this paragraph. In most instances, 
such contracts will be closed out . That is , the other contracting broker or 
dealer will complete the contract in the best available market, and account 
to the trustee for his profits or file a claim for his losses. If the closing- 
out broker or dealer was acting for a customer (as defined in subsection 
8(e)(4) of the Act) with respect to contracts, he will be entitled to SIPC 
protection up to $40,000 for losses sustained for that customer. Where 
the closing-out broker or dealer was not acting for a customer, any loss 
he suffers will be a claim against the general estate, not payable from SIPC 
advances. (See TFR p. 31) 

§8 (e)(3) of the Act — Except as otherwise provided by SIPC rule, the 
provisions of S8(e) will not apply to a registered clearing agency which hat 
its own rules on dose outs for its participants. Losses by registered clearing 
agencies are olaimt against the general estate only, and not paryable firon 
SIPC advances . (See TRF p. 31) 

§8(0 of the Act — This important new subsection gives the trustee 
the right to transfer fn ivhole or in part the account of a customer. In view 
of the benefits to customers and the saving to SIPC that may result in an 
appropriate case, SIPC fiinds may be used to facilitate such transfer of 
accounts. (See TFR p. 11) 
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§9 (a) altbm Act— The provisipns of SIPA as now in effect totting 
limit^to 8IPC advances are affected in three important respects, relating 
both to the dollar limits of advances and the manner in which they are 
applied to claims. First « the dollar figure for securities and cash claims 
is raised to $100 « 000 « and the dollar figure for purely cash claims is raised 
to $40,000. Second, it is made clear that the limits are applied, not to the 

net value of a customer's account, but to the shortage remaining after the 
allocation of customer property, thus making the benefit of SIPC advances 
cumulative with whatever bankruptcy-type remedy the customer may have 
had. Finally, it is provided that the dollar limits do not apply, strictly 
speaking, to the SI?C advance itself, but, rather, to the filing date value 
of the securities in respect of which the advance is made. 

19(a)(4) of the Act — It is made clear in this subsection that persons 
with power of control over the debtor will not be protected by SIPC advances 
under any circumstances. (See TFR p. 42) 

§9(a) (5) of the Act — Consistent with current practice the provision 
making brokers, dealers or banks ineligible to receive SIPC advances unless 
acting for a customer have been clarified by stating that a broker, dealer or 
bank is not considered to be acting for a customer where the customer is 
itself a broker, dealer or bank, or a person associated with the debtor. 
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'. "%9(b) of the Act — Advances for ^^9toifier-'relat6<! lo«ie» on olbsed 
out contracts and expenses of administration where'th« debtor's ^state^s ' 
not sufficient ta pay' them are mad^ mandatory. 

§9(d>. of the Act— -This new subsectix>n is Mded to permit SIPC to ■ ' t^- 
make discretionary advances to'atdln reclaiming pledged seouthies under ^' 
^7(bH2) , in transferring accdUnts under S8<f)'^Rd in purchasing securiti^ ' 
under §8(d). ,, , , ,.. .. ... .. ., 

§1,0 of the Act-rA«iniinisti;ative e:^penses Inpurred i^n small Itquida- 
tions to date h^ve been disproportionately large^ both in relation to the .. 
size of the estates Uquid^te^ sind the Qumb^er qi customers seitisfled. The . . 
Task Force recommended,, therefore that ^IP.C should. have the authoj:lty .. , 
to make payments directly to customer? .without ludicial prpceedjn^s Jlp ., 
appropriate circumstances. (See TFR p. 27) This new section is designed 
to permit such payments. It is important to note, however, that the direct 
payment procedures set forth in this section would only be used where the 
member's registration as a broker/dealer has been terminated or where the 

member planned to terminate Its business and consented to the use of the 

■ ■ ■■ . ■ ■ .• •• ■.>••■■ ... ■•"■.. - - ■ , . • '•• ; , •■■.:;.• M:.a\ 

direct payment procedure. 

§10 (a) of the Act — Guidelines are provided for the determination by 
SIPC that direct payment Is appropriate. For SIPC to Initiate direct pay- 
ments In preference to a liquidation proceeding , It must appear to SIPC 
that (I) all customer claims are within the §9 (a) limits, (ii) the sum of 
customer claims is less than $250 ,000, and (ill) direct payments will result 
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in a saving to the SUHU fund. SlPC must bring Its discretion and ^xperl- " 

ence to bear on this determination, and the decision to proceed by direct 
payment is not a purely mechanical one based on- the existence of the 
enumerated conditions. 

§ 10(b) of the Act — SIPC is to give notice by publication and mail- 
ing to the customers of the debtor as they appear from the member's bpoHs 
and records . Claims must be receive^ within six months, in order to be paid. 

§ 10(c) of the Act-^Payroents are to bejnade and securities site to be 
delivered by SIPC in a manner similar to that in which the trustee is 
obligated to make payments and deliver sedorities In a liquidation. proceeding. 

§ 10(d) of the Act — Direct payment proceedings by SIPC are not to 
prejudice any right to pursue any other remedy a person may have had 
against the member. 

§ 10(e) of the Act — The district court where the head office of the 
member Is located Is to have original jurisdiction of controversies relating 
to a person's right to direct payment. This preserves the right of a claimant 
to have his disputed claim adjudicated. 

§ 10(f) of the Act — This subsection provides a safety valve in case 
changed circumstances make direct payments Inappropriate or SIPC dis- 
covers that the situation is not what it appeared to be at the time of the 

determination under subsection (a) . The decision to discontinue a direct payment 
procedure is entirely in SIPC's discretion, and the fact that, on the basis of blnd- 
slght, SIPC either would not or should not have commenced the direct payment 
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proceduri does not mean that SIPC cannot. In the exercise of this discretion, 
continue the procedure. Prior payments or denials of a claim are nonetheless 
binding In subsequent proceedings . 

?^<?tl9n \0 

|Ti'(a) of the Act— This section of the Act Is section 7 of the existing Act. 
The Commission's rule-making power refers to subsection 3(e)(4) and to amend 
section 13(0. Conforming changes only are made In this subsection. SIPC Is 
also given the authority to designate as collection agent a registered clearing 
agency which Is not the examining authority for the member if It Is the only 
self-regulatory organisation of which the SIPC member Is a member. 

Section 11 

§12 of the Act — Certain changes are made to conform to changes in 

section 13(a) of the Act. 

/ 
Section 12 

113(a) of the Act— Where it would be more efficient to do so, SIPC 

is given the flexibility to designate a self-regulatory organization other 

than the examining authority to collect assessments from a SIPC member 

who is a member of more than one self-regulatory organization. (See TFR p. 49) 

S13(b) of the Act — The immunity granted by this section is extended 
to cover self -regulatory organizations which act to assist their members 
in accordance with new section 5(a) (2) . If self-regulatory organizations are 
to be encouraged to take prompt action to assist members in financial dif- 
ficulty, they should not be held liable for good faith acts or omissions in 
connection with such action. (See TFR p. 56) 
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§13 (c) of the Act— The exiating provision as it was amended by the 
Securities Acts Amendments of 197S with respect to the designation of the 
examining authority for brokers and dealers who are members of more than one 
self-regulatory organization is continued. In addition, if the self-regulatory 
organization of which a member of SIPC is a member or participant is a registered 
clearing agency, the Commission is given authority to designate Itself as 
responsible for the examination of such member. (See TFR p. 49) 

S13(i9 of the Act — This section is amended to delete from section 
9(D of the existing Act certain powers of the Commission which are now 
granted to the Commission under the Securities Exchange Act of 1934. 
Section 13 

114(a) of the Act — To conform to the amendment in subsection 
4(e)(3) , this subseQtion will refer to penalties as well as to other payments 
and interest. 

S 14(c) of the Act— Any attempt to defraud SIPC or a SIPC trustee 
by any means, and any act which, if taken in relation to a proceeding 
under the Bankruptcy Act, vrould be criminal, is made a criminal offense. 
(See TFR p. S3) The language of this section is drawn from 18 U.S. C. |1S2. 
Section 14 

§ 15(d) of the Act — Officers and employees are to be included in that 
class of persons not liable for action taken or omitted in good faith. The 
probability of SIPC employees acting as trustees in liquidation proceedings 
is a major, but not the only, reason for this inclusion. 
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§15 (e) of the Act — This. Is to clarify SIPC'spowejr. to r^ulate t^ie /orm 
and content of any public notice given by a SIPC. mepber of Its membership in ^ 

SIPC or relating to the protections afforded un^er SIPA. ^ 

S15(b) of the Actj — Existing subsection 11(b) of the Act regarding foreign^, 
members is deleted to conform to changes made in subsection 3(a)(2), 
Section 15 

§16 of the Act — This section collects various definitions which. 
were scattered throughout the existing Act. 

§16(1) of the Act — See discussion under §5(b) (2) of the Act. ^ 

§16(i2) of the Act — Self explanatory. 

§16(3) of the Act — The definition of "customer" should include ohlV 
a person who enjoys the type of fiduciary relationship with the debtor that - '- -' 

characterizes customers in general. Recent decisional law is codified in 

■■<■.■■ .' ■'. : : , <. w...;;. 

the definition to provide that only securities received "in the ordinary 

course of [the debtor's] business as a broker or dealer" may form the basis 

of a customer claim. See, e.g. , SIPC v. Executive Securities Corp. , 

556 F. 2d 98 (2d Cir. 1977); SEC v. F. 6. Baroff Co. /497 F. 2d 280 (2d Cir. ' *' '' 

1974). Also, the Task Force agreed that customer status should not be extended ' ' 

to lenders of securities to the debtor where such lenders have received either 

collateral or consideration for their loans. Lenders of securities in such etHsam^' 

stances can reasonably be expected to bear the ris^ of the failure of the d'eotor's 

business. (See TFR p. 38; SIPC v. Executive Securities Corp. , supra) Accordingly. 

some language from the current definition was dropped since it has been used by 
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some lenders' fnati attempt to gam for themselves the jpreif erred position of 
e'tistdni^ris!. '"theWi^tetioVl of tlie language is hot inten^e^ to change the' ^'' ' 
rlghti Of 6asH br mai^ih cu'sfoimer's who lend securities from' their Wcling 
accdtints Tb Ihdfr Irtrok er fwithoiit ' taking ha ck " cbllaterai or receiving add it idna 1 
coh'sid'ei'atlohj . il! is fufther jirbvidecl that contributor's to capital cannot 
become customers by avoiding the contracts pursuant to which the/ have 
contrfbtrted capital; e'icr^ r'bn the "^fobrtdrgof fr^\ia . "WlAtfe^er their rights 
may be, it Is not bpprt>priate to ti-^it iucH pei^soh^ Ws cdstomerS.' This is '^'^ 
in line with tecent deciis lorial "iaW . See In rfeJATeis S'^cdmie6 '. tnt . , 4 ifs' ' ' 
F. Supii: 212ld;0:KJ;Y. 1977). ' ■ ' '"""■' : " ' '"" ' " " 

*==''-'^irkiihng^S6'M3oh''efef(ty(Ay(iTi^?^^ ts"^'- '''•'= 

deleteti. ' That cbncept- closely tielit^cf^ the concept oi'^^iie8mc^\l^ ''' '' ■^' 
identifiable property';** Is no longer useful. (See §§6(a3 (1) (A) and (B) abb^^ 
Further; the task'Fdrce' Indicated that the distinctlbn mad^'b/siWi as now' 
in effec^'befwiebin margin and ca^ custorfiers is not irt" keeping With the 
goal of returning Securities wherever practicable; or With the justifiable '^''" 
expectation of margin customers and others that they will be entitled to 
their accotints upon payment of diebit balahc^s . (See TFJH pp, 10 aiid 1 1) 

§16(4) of the Act — "Customer nanie securities** talces'the i)laee oF*'" 
•* specifically idf^htffiable jjhjpierty" ^s the category of 'securltlefs Which will 

be returned to individual customers outside the normal procedure for 
allocating atkl'dlstributliicr custbmer prb'pterty. Sefcuriti6s registered in the 
nirtfe*^^ V5Ualtoitt^s'6r fh thWp^robiBSf 6''o^' being 'kb r'egTstei^ed' bri't^e 'filing * ' ' 
date will be treated, in short, as though they are not part of the debtor's 
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•State, but merely held by the debtor as bailee. Thls« of course. Is not 
intended to limit the exclusive Jurisdiction of the court handling a liquidation 
proceeding to deal with customer name securities and any disputes conceming 
them. Excluded from this definition are securities in negotiable form, for 
example , securities registered in customer name but for which the customer 
has signed stock powers. 

$16(5) of the Act — This section defines "customer property/' the 
concept which takes the place of the "single and separate fund" of SIPA 
as now in effect. Customer property, briefly ejcplained, consists of all 
cash and securities (other than SIPC advances and customer name securities; 
available to the trustee for the satisfaction of customer claims. It includes 
all cash and securities held from or for the accounts of customers, includ- 
Ing the proceeds of any such property transferred or unlawfully converted. 
Also included is property generated from the use of debit items in customers' 
accounts and property of the debtor which , upon compliance with applicable 
laws, rules and regulations vrould have been set aside or held for the 
benefit of customers . . 

|16(6) of the Act— The definition of "debtor" is changed to make it 
conform to amendod subsection 5(a)(3) . 

|16(7) of the Act — The definition of "examining authority" is changed 
to make it conform to amended section 13. 

|16(8) of the Act— The definition of "filing date" is changed to 
make it conform to amended subsection 5(a)(3) and new section 10 of the Act. 
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$16(9) of the Act— A definition of the term 'foreign subsidiary' is added 
in light of the changes made in subsection 4(1) and the definition of 'customer*. 

$16(10) of the Act— In light of the protections available under SIPA, the 
definition is expanded to include commissions earned from transactions In 
money market instruments , though SIPC by bylaw must determine an appropriate 
percentage of such commissions, based on SIPC's loss experience, as to which 
assessments will be charged. The change In existing subsection (K) (new 
subsection (D) Is designed to be a "catch all** category allowing SIPC by bylaw 
to pick up any revenues from the securities business not covered in the earlier 
subsections . 

116(11) of the Act— Self explanatory. 

116(12) of the Act — Changes to the definition of "net equity" reflect 
the views that margin and cash customers should be treated on an equal basis 
and that customers who have entered into transactions in good faith after the 
filing date should not be barred from certain protections. (See TFR pp. 10 and 
42) Amendments to this subsection are ^Iso made necessary by the modification 
of the concept of "specifically Identifiable property" and by the new provisions 
oovering close outs of open contractual commitments . 

$$16(13) and (14) of the Act— Self explanatory. 
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§16(15) of the Apt<r-The new definition ^f ** security" is essentially 
!>atterned after the definition in the Securities Exchange Act o| 1934.. 
However, in recognition of the fact that the definition in the 1934 Act is 
for the purpose of enforcement and regulation and that the purposes of SIPA 
are different, certain alterations in the definition are made. Certificates 
of deposit and short term instruments are included in the definition of 
securities for SIPC purposes; investment contracts, profit sharing plans, 
and interests in oil and gas leases are excluded unless registered with the 
Commission under the provisions of the Securities Act of 1933 or unless SIPC 
by rule determines that their inclusion in the definition of "security" is within 
the purposes or policies of SIPA. Commodity contracts and options relating 
thereto are also excluded. 
Section 16 

This section of the Bill amends section 3(a) of the Securities Exchange 
Act of 1934 by adding thereto a definition of the term "financial responsi- 
bility rules" . That definition will then be applicable to SIPA by reason of 
section 2 of the Act, which makes applicable to SIPA those provisions of the 
1934 Act which are not in conflict with SIPA. 
Section 17 

SIPA' 8 table of contents is amended to conform to the changes made 
by the BiU. 
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SECURITIES INVESTOR PROTECTION CORPORATION 
MEMORANDUM 

April 25, 1978 



Re: Technical Corrections to H.R, 8331 « An Act in the Senate of the United 
States, November 3 (legislative day, November 1), 1977 



We have noted the following errors in the above-referenced Act. 

Page Line 

3 5 Insert the word "company" as the first word of the 

line. 

46 25 The parenthetical phrase which begins on line 23 

should be closed on line 25 after the word 
" determination . " 

51 6 - 1 6 (3) - should be corrected to " 1 6 (5) . " 

52 3 The vrords "^as redesignated by this Act" should 

be Inserted after "(15 U.S.C. 78lU(a))." 

54 19 The words "as redesignated by this Act" should 

be Inserted after " (15 U . S . C . 78JJJ (c)) . • 

66 2 A comma should be Inserted between the words 

"subscription" and "transferable." 
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Senator Williams. Thank you very much, Chairman Owens. You 
will recall in the late 1960^8 when the trading volume exploded and 
SIPC was the result, and so was the Securities Act Amendments of 
1975, which tightened up the regulation of broker-dealers, and in- 
creased SEC supervision of the operation and financial condition of 
broker-dealers. 

Now how do you assess the condition of the securities industry 
today in terms of its ability to handle the record volume that we had 
recently! 
^ Mr. Owens. I would prefer to answer that question, if it is all 
right with you, Mr. Chairman, in the context of my experience at 
SIPC. 

Senator Williams. Of coi^rse your experience is broader than 
SIPC. So when you say within your experience, you are going to 
say from your background with the Commission as well as with 
SIPC! 

Mr. Owens. I was limiting it right now in my first observation to 
SIPC. 

Senator Wiijjams. Don't feel obliged to. 

Mr. OwExs. First of all, let me restrict it to the terms of our 
present operations, then my experience. 

Senator Williams. Yes, in the first instance. 

Mr. Owens. In SIPC, yes. Our decline in liquidations has been 
dramatic. We went from a peak in 1972, when we had 40 liquida- 
tions, the next year we had 80, in 1974 we had 16, in 1976 we had 8, 
and in 1976 we had 4. It rose slightly last year to seven, most of 
them small firms. 

So I think that this shows, as I say, dramatically that there has 
been a great shakeout in the securities industry. 

My own personal opinion is that many of those failures were at- 
tributable to firms that shouldn't have been in the securities business 
in the first place. 

Then, too, I think that another factor which has contributed sub- 
stantially to the health of the industry is the action by the SEC, 
based upon some of the experiences to which you have alluded, in 
passing a net capital rule, 15c3-l, and a rule pertaining to customers' 
free credit balances, 15c3-8. 

I think too economic factors have been a substantial component. 
And I think that the oversight by the selfregulatory agencies, 
particularly the NASD on smaller iSrms, has b^n outstanding in 
the last several years. All of these have contributed, I think, to the 
health of the industry, and I feel it has manifested itself in the 
decline of liquidations. 

With respect generally to the securities industry and its ability 
to handle the back office problems, I would have to relv upon my 
general experience in that area, which fiX)es back to my SEC experi- 
ence and the hectic days when the broker-dealer community couldnt 
handle the paperwork, and the substantial reorganizations which the 
industry has made in its back office operations through computeriza- 
tion, et cetera. As a result thereof. I think we have a healthy in- 
dustry. And I think that that is epitomized in the fact that we are 
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getting no notices of troubled firms. We get reports ever^ week 
Irom the New York Stock Exchange, ana we are perceiving no 
firms indicated to be in substantial capital trouble. Nor are we get- 
ting what we call a 5(a) notice with regard to troubled firms from 
the NASD. So I hope that answers your question, Mr. Chairman. 

Senator WnxiAics. When there was that breakdown in the back 
offices in 1969 and 1970, what kind of share days were we having 
then! What kind of a market was it? 

Mr. Owens. I will have to scratch a rather hazy memory in that 
regard. But I think they were doing in the neighborhood of 18 to 
28 million shares. 

Of course now we are seeing the industry handle twice that many 
in 1 day on a volume basis. But bear in mind that the industry at 
that particular time, as you well know, was just not equipped to 
handle that kind of volume. And the back office problem contrib- 
uted materially to the trouble in which the industry later found 
itself. 

Senator Williams. In getting ready technologically to handle the 
larger volume effectively and efficiently, that weakened firms, didnt 
itf Just the cost of technologically gearing up, followed by a weaker 
market, and that was one of the reasons for a weakening of many 
firms! 

Mr. Owens. I think that is correct, Mr. Chairman. 

Senator Williams. Of course we have been within what, five vears, 
in a period of numerous acquisitions and mergers. Has that reflected 
in any degree on the decreasing numbers of liquidations that you 
have faced because firms have merged! 

Mr. Owens. I am sure that that has been a factor to some extent, 
although I don't have precise figures on it. I cannot say how many 
failures we would have had if it had not been for some mergers or 
self-liquidations alon^ the way. 

But I think that this has been a factor, although, as I say, I dont 
have any specific figures on it. 

Senator Williams. Does the SEC notify you of capital with- 
drawals from firms! Do you get any information from the SEC on 
that! 

Mr. Owens. No, sir. 

Senator Williams. But the SEC gets that information, or do 
they! 

Mr. Owens. Let me ask Mr. McChesney about that question. Do 
you have an answer to that! 

Mr. McChesney. Yes. 

Senator Williams. I have heard that we are in a period of sub- 
stantial capital withdrawal from the firms. 

Mr. McChesney. As long as the firm stays actively in capital 
compliance, I am not aware, although perhaps someone from NASD 
could speak directly to this problem, I am not aware there is a re- 
quirement that a capital withdrawal be reported. 

Of course the firm must stay in capital compliance at all times. 
When it falls below that or it gets dangerously low, this informa- 
tion goes to the self -regulators and to the SEC. 
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Mr. Owens. Of course, Mr. Chairman, as you well know, one of 
the worries along with the back office problem in those hectic days 
to which you have alluded was also the impermanency and the in- 
stability of the capital structure of many of the firms. 
^ I think in large measure that has been taken care of. Since that 
time, too, a number of firms have gone public, as you well know. 

Senator Williamb. Yes. Now you will be handling, under this 
act, them yourselves. This will be a new activity for you. Hfave you 
been in preparation to accept this new responsibility? 

Mr. OwExs. Yes, we have, Mr. Chairman. As I mentioned in ray 
prepared remarks, we have acted as trustee in five liquidations. We 
have asked permission of the courts to do so in additional smaller 
cases. But some courts have been reluctant to grant us this anihority, 
because it is not expressed in the act. 

Some courts may have felt that there is a problem with respect to 
the statutory requirement of disinterestedness if a SIPC employee is 
appointed to act as a trustee. 

I think, myself, that that problem is not real. But nonetheless some 
courts may have felt this. 

So the^ amendments give us specific authority. Based upon the 
experience that we have had in the various liquidations in which we 
have had a SIPC employee serve as trustee and also based upon the 
fact that we have some very competent and able personnel with a 
high degree of expertise to act in this area, I feel it will not be a 
problem. 

Senator Whxtams. Let me go through something that has reached 
us here in the nature of observations, critical observations in part. 

As I indicated in the opening remarks, this bill is broadly sup- 
ported in its present form. And your statement concedes that some 
of STPC's original recommendations, such as the inclusion of mutual 
funds, did not emerge in the House. This and other decisions on 
certain issues followed years of hearings and deliberations. 

Some mail I have received indicates a few issues may not have 
received the thorough consideration that they needed. 

In a letter we received, several questions were raised and I would 
like to present them to von for your response. This letter will be 
placed in the record. But here are the questions: Section 7 of the 
bill would amend section 5 of the act concerning SIPC recommwida- 
tions and the awardincr of allowances. Under the amendment, SIPC 
recommendations would appear to be controlling on the court. 

How do you respond to one of these letters from Mr. Jaffe, and his 
argument that this amendment infrineres on the traditional jurisdic- 
tion of the court to decide questions about fees and allowances! 

Mr. Owens. I am going to, with your permission, Mr. Chairman, 
refer that question for answering to Mr. Focht, our Greneral Coun- 
sel, who is conversant with the subject. 

Senator Wn^JAMs. Very good. 

Mr. FocHT. Mr. Chairman, that authority which would be granted 
to SIPC would be limited to those cases where there was no reason- 
able expectation that there would be sufficient assets in the general 
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e^ate firom which to pay any reasonable allowances which wore 
granted by the cQurt. 

In other words, the authority is limited to those liquidatiopsi 
whQI» the compensation of trustees and counsel are being paid 
*Pom SEPC funda 

i X submit that when SIPC funds are used to pay the bill, it is ap* 
propriate to rest a good deal of confidence in SIPC's view on wh^ 
i& an ap{>ropriate amount to be paid. 

. But even m those situations, if there is a difference of opinion be- 
tween the persons requesting the compensation and SIPC as. to 
what would be an appropriate amount of compensation, the bill 
pFOvides that the matter would be resolved by the court. 

If there is no difference of opinion, and the compensation is to be 
paid by SIPC funds, SIPC's views would prevail. 
If there is a difference, it would be resolved by the court. 
The bill further provides that if the award of compensation will 
be paid for with cfeneral estate funds, because there are adequate 
general estate funds to pay reasonable compensation, then SIPCV 
view^ would not be final, Mr. Chairman. Rather, in such cases SIPC 
would. ieaLt>ress its views to the court, and the court, after giving con- 
siderable weight to SIPC's views, would decide the matter. 

' Senator WiLUAMA. Now is there a conflict between SIPC, inteis 
ested in protecting the SIPC insurance fund, and trustees appointed 
to protect investors^ when SIPC can in effect determine the trustee's 
fee? 

' .Mt^Focwt. SIPC can determine the trustee's fee, :Mr. Chairman, 
only in those cases where the trustee and SIPC agree on what a 
veasonabie fee would bel. 

.p. in 'Other words, if the trustee is requesting $40,000, and SIPO 
ooneurs that that is appropriate compensation and the payment 
will be coming froim SIPC funds, that is what would be awarded.- 

j'lfiihe tfustee is requesting $40,000 and SIPC thinks reasonable 
coxtipentoUon sbc/nld not be over $80,000, then that matter would 
be submitted to the court. The court would decide what the trustee 
sbtould bealtrardedi- ; 

'SehatcH!^ WiuirAMS. Another conflict that troubled our writer, and 
I 'tiiiatdk^it' is worth a little discussion, is a conflict between SIPC 
employeitet acting as trustee and as an employee of SIPC. Their 
loyalty 'Twonld appear to be divided. Would the |>urpose8 of the act 
ft^'ibstered by not permkting SIPC and its employees to conduct 
liquidations? 

rMr/'Ow^Wfi. Before 'I let Mr; Focht answer that in detail^ I would 
just make this observation, Mr. Chairman. And thit is that in thia 
6lfiuBeiSf,tek'whidhw« have had experience in that area, which I have 
alluded to a while ago, it has not been a problem. ' 

''Itfift'-F^citT^ I would 'submit, Mr. Chairman, that T think the 
reobt^'iftTlSrPC iti the 7-plti& ;f ears it has now been operational will 
show that SIPC has always considered the interests of the cummer 

6fe*Man«J^0:/':?^ '■"■ . •■;.="; 

• ■■ ■. Ml 

TO i-i- ■ : -■ ' '.. •■•' ■■■■"•. .-=•■. ■ . ■■. . ■: -■ ■'■■ 
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Understandably SIPC has been concerned that the statute is 
properly administered and that customer claimants are awarded oaij 
that which they are entitled to receive. 

One of the problems which frankly has occurred is that ahnost 
the only time there is litigation over what a customer is entitled to 
receive is in those situations where SIPC believes the costomer 
should get less than he is claiming. 

If you think about it, when 8TPC believes the customer ahould 
get what he is claiming, there will be no litigation, because that is 
what will be paid. 

Indeed, Mr. Chairman, there have been a few occasions where 
SIPC has believed a customer should receive satisfaction of his dmim 
as filed, but tl\e trustee, has disagreed. In those cases the trustee has 
said : **Well, it is SIPC's money, and if SIPC believes the customer 
should get that, I am not going to fight it.'' 

My point is that it is only when SIPC believes the custmner 
should not be getting what he seeks that we are going to have liti- 
gation over the matter. 

Further, I would point out that the record will show that in a 
very very large percentage of those cases which have been litigated, 
the cases where there has been a dispute about what the customer 
should get, SIPC's view has prevailed in the court as the correct 
interpretation of the statute. 

So I think, based on our record, SIPEC's actions speak for them- 
selves. 

I would also point out that, whether the liquidation is taking 
place under the direct payment procedure which is envisioned by 
section 10 of the bill, or whether SIPC itself is serving as tbs 
trustee in a judicially supervised liquidation, a customer who has a 
disagreement with SIPC about what he is entitled to receive will 
have the right to have that disagreement resolved by a court. 

This is not a situation where SIPC's views will be finaL A 
customer can always take the matter to court and the Federal judge, 
after hearing all sides, will decide the matter. 

Mr. Owens. Just a footnote to that, Mr. Chairman. I would say 
we almost always, if it is a close case, resolve the case in favor of tfcbe 
claimant In those cases where we consider it to be a case that shocfld 
not be paid to the claimant because he wasn't legally entitled to it^ 
we have to take a stand on it, because, after all, we are trustees of a 
fund. I would say that in those cases probably we have prevailed 
over 95 percent of the time in the courts. 

Senator Wiujahs. These cases can come up anywhere, in any 
district court in the country t 

Mr. Owens. They can arise in any liquidation. Sometimes they aie 
handled by bankruptcy judges. 

Senator WiLUAHs. I think that covers our inquiry. We appreciate 
your statement, and hope we will be able to proceed, as I promised, 
with dispatch. 

Mr. Owens. Thank you, Mr. Chairman. Those are welcome words 
to our ears. 

Senator Wiluahs. Now the National Association of Securities 
Dealers, Mr. John R. Winsor and Mr. Frank J. Wilson. 
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SIATBMEIT OF JOHH B. WI1T80K, VICE CHAIBMAH, HATIOHAL 
ASSOCIATIOn OF SECUSITIES DEALEB8, ACOOMPAHIED BT 
FRAHX J. WnSOH, SEHIOB VICE PBESIDENT BEOTJLATOBT POL- 
IGT AID OEHEBAL COXTHSEL 

Mr. WiKSOR. Mr. Chairman, I am John Winsor, vice chairman of 
the Board of Governors of the National Association of Securities 
Dealers, Inc., and executive vice president, Piper, Jaffray & Hop- 
wood Inc. 

It is a distinct pleasure to appear today to testify in support 
of H.R. 8381, which would amend the Securities Investor Protection 
Act of 1970. We have testified previously in behalf of this bill's 
predecessor, H.R 8064, and last year we testified before the House 
Subcommittee on Consumer Protection and Finance of the Com- 
mittee on Interstate and Foreign Commerce on another version of 
this bin. 

At that time we expressed concern in respect to certain of its 
provisions. We are pleased to note that in nearly every instance our 
concerns have been either satisfied or the pertinent provisions have 
been sufficiently modified so as to allay them. 

Li particular, we are extremely pleased that our major objectkm 
to the proposed amendments has been resolved because the earlier 
proposed elimination of the exemption from SIPA for mutual 
funds and variable annuity dealers has been deleted from the bilL 
We urge the Senate to retain this exemption. 

I w^d like to submit for the record our full statement of last 
year on H.B. 8881. 

Senator Williams. Without objection. 

Mr. WiNSOR. Accompanying me today is Frank J. Wilson, senior 
vice president regulatory policy and general counsel of the NASD. 
On behalf of Mr. Wilson and his colleagues on the staff and myself 
and my colleagues on the Board of Governors of NASD, I should 
like to say we very much appreciate thejob that has been done W 
Chairman Owens and the Directors of SIrC in administering SIPC. 
Certainly it has been done in the best interests of the public and of 
the investment industry. 

[Hie complete statement read by Mr. Winsor submitted for the 
record follows:] 
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STATEMENT OF ..... j. . 

JOHN R. VINSOR, VICE CHATJ^MAN . . ;. _. 

OF THE ' ' 

BOARD OF COVEUfOBS ; ' A ■ . 

OF THE 
NATIONAL ASSOCIATION OF SECURITIES DIALERS » INC. 
TO THE 
SUBCOMMITTEE ON SECURITIES 
OF THE 
SENATE COMMITTEE ON BANKING, HOUSING AND URBAN AFFAIRS 
ON 
H.R. 8331 - SECURITIES IttVESTOR PROTECTION ACT AMENDMENTS OF 1977 

April 25, 1978 

Mr. Chairman and nembers o£ the Subcomalttee, I an John R^ JHlnsor, 

Vlca Chairman of the Board of Governors of the National Association of Saourltlas ' 

Dealers, Inc. and Executive Vice President, Piper, Jeffrey & Hopwood tncorppvated. 

It Is a distinct pleasure to appear today to testify in support of H.R. 8S31t: 

which would amend the Securities Investor Protection Act of 1970 (SIPA). We have 

■ ■ - • ■ f ■ 
testified previously in behalf of this bill's predecessor, H.R, 50^4, and last 

year we testified before the House Subcoumittee on Consumer Protection and 

Finance of the Committee on Interstate and Foreign Commerce on another version, of . 

this bill. At that time we expressed concern in respect to certain of its pVo~ 

visions. We are pleased to note that in nearly every instance our concerns have been 

either satisfied or the pertinent provisions have been sufficiently ODdifled so ? 

as to allay them. In particular, we are extremely pleased that our major objection 

to the proposed amendments has been resolved because the earlier proposed elialna-r .<. 

tion of the exemption from SIPA for mutual funds and variable annuity dealers '- 

has been deleted from the bill. We urge the Senate to retain this exemption. X wopld 

like to submit for the record bur full statement of last year on H.R. 8331. 

Accompanying me today is Frank J. Wilson, Senior Vice President Regulatory Policy \^ 

and General Counsel of the NASD. 
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^< g«APl«^(7^Ar |M»^Jiqil^ J^M^ 'l<be proposed aaeadAieats #«>uM jfa>:^WiciLdDP 
atr^mM^j^m^imaJm 4¥>V9k m^^^JfOMh^^i^ protection to public Investors oelglnalJ^ ^ri:; 

envlMgAd J^;^{AI«rtfl#^bfjNI%,t30^ttoua:3t;qt believe that these UmpywMAvm vasoiviUtisnta^j r.i 
«r« a distinct ln^jrovemeot tW^tthft arlgliiMl Act; hence Wffr aferfln&laJhJIMiPfMWft an4 >^ y.r. 
lieMrtily etutone tha bill tuod -ascw^iiim^-iwpiA-Macxpnidnu M; '£ Aoced^ .«bove, M>e o -n. 
objected atTenuoualy to the ellalnatlon of tbe ptnuei^ eiccluaion froa SSFG:;" c.ai. xr.:; 
■enb^nhiii: jCoc tbpea brokeT/4«ttl*ca angAgad axoluelvftly via «tie .iilatx£U}tit£ti>n of 
mutual £un(i»2«i»l' variable anoultlea, ad iCelli^afi tnoae engaged In ^ft.buaiiiea^.Q£^^e 
rendestofr iAi^^emnC advisory servlcea in tea pec t co ..^i»rifible annuitiea atul jmcus^Ms 
fxmda. Since that prc^vlalon Is QOtt jMirt ?q£: the bill before jwl^ J, ft±Xk not Qommsotos 
on: .iArjanSE: ^izchai^^ oclmc: namn to.caai^.tlie ttontloued.iamrlosicn ht enftijcely rmcsanted^r :. 
by HkMikiinicard developed before tlie Houae Subcomlttee. .> i - . >. . :. \f. - ^9; nij 

; v: : : 'Qim A«ftpQ4 nftjspi^ ol^t^t4iOn i«ft tii»..lu:QKQaed v f Wffnrtwan ta a%;:tb«Ut-Uin9 j . nr 
relate -ta jthet .fa»t<%td^ af -t)i» kiJi-X whiieli we undecstood wmld sWe S^Q the i{igK«iL 3..- 
Cich liravl4e .iEftr the jwodatory ditsf^Xay of^.algiie or ad?rertls43)ft relatdU»8 ta-SlM i; z.r. 
nenberahip. That provlaion remaina in the^-pveftdtedsanendaenta. .<lhe Souee . .,, ^v 

SubcosnlttfiiacCieitosit explaliv tbifl piTPip^eloa a4 Deceeaery to> adeqitately aQtify .the 
puIikUiO e&.tttaressieteiiQe ct nan^axlatence q£.S^C ^fotectlenf Th# .^ubconm^ttee - Ar.u<: 
cautiaoedr however^ jthiet iJt ttnteaded, /j«der ,tte rayitlwcity CQifcfez;?^ ^ j;* 

amta^mmt fi ttet. :S^(£ 5loul4 ctxit impoee v<n tiareasonabxe burden u^on ^ts 'veiabevs i»y :;^ 
the Inplementatioio tbereof ^nd th^t the provlaion l^ldeaiitlied:ta<.perBEM: SIPC itt-^l'. .£> 
Ita diacretion to require ita membera to diaplay in .aa friaaannabte -f aehi eft ootly the j ^ 
bare wtorfniifW ' Jttotiae .ntfc^aa^ary ef th»lr aenbershlp ;iacj6clFe*; Qtwaa < ttiese ^conatrainta 
and aaanraMce»-jBM4(e hy aiSfl^-iie at Ala time xaiaene.^ jeotieAtoK, the <:oRtlnufedh,.. , 
incluaion of the provialon in the bill. We urge, however, the; Sub^coipDlttee ift — . : . > 
Ita report to reiterate the intent behind the provialon aa expresaed in the Houae 
Subcoanlttee report. 
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AddlcloaallT, «• ar« vary plMs«d to s— that tb* bill tm fUMd by 
tht HouM hM Included, u fco imd ad by 8XFC*8 Board, of Dlraetora, «a Incr— a 
In tho mmxlmum aaount 8XFC aay advanco to aatiafy caah clalaa, as dlatinet ttam 
elalaa for aacurltlaa, froa tba praaaat 920,000 to 940,000. 1«t baUava tHat aiioh 
an incraaaa la aoat daalrabla and antlraly warraatad aa la tha Ineraaaa in tba 
■artwM aaount of covaraga for aacurltlaa froa 130,000 to 1 100,000. 

Finally, In laat yaar*a atataant va quaatlonad why tba daflaltloa of 
"aacurlty** In tha orltlnal varalon of H.R. 8331 aaa propoaad to ba eaangad to 
allalnata tha axelualon of aonay aarkat laatruaanta, tharaby Including in aaaaaa- 
aanta on "groaa ravanuaa froa tha aacurltlaa bualnaaa'* ravaaua aaanatlng froa 
aonay aarkat tranaactlona. Wa acta that tha Houaa Subco^ctaa's raport ■«pi*<««^ 
tha naad for It and adopta a coaproalaa lolutlon that will "paralt 8XVC to aaaaaa 
only that parcantago of ravanuaa wnlch would raflact 8IPC'a loaa axparlaaea la thaaa 
aacurltlaa for tba pracadlng S yaara." Ha think that auch an approach raflacca 
our phlloaoptay that aaaaaaaanta ahould ba raiatad to tha rlak lavolvad and, tbavafava, 
«a hava no ob J act Ion to thla laaglnatlva aolutlon. 

In aua, va urga proapt action on tba bill bafora you. Tha potantlal 
banaflta to tha Invaatlng public ara graat. Wa ballava, aa tha Houaa Subcoaalttaa 
atatad In Ita raport, tha "olll would aaka 8IFA aore raaponalva to tha raaaonablt 
azpactatlona of public lovaatora and would provlda invaatora with graatar proeaatlaa 
agalnat tha financial fallura of atoek brokara, tharaby anhandwg invaator eoa- 
fldanca In tha aacurltlaa aarfcata." 

Ha appraclata tba opportunity to coaaant on thla bill, and would ba 
glad to furalah tba 8iilirriaa1ttaa with any furthar Inforaatlon It daalraa or to 
raapond to any quaatlona. 
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STAXVMEST or 

GOROONS. UACKIJN, PKSSIDfiKT 

NATS)MAI« AS50CIATS)M OF SSCURXTZE8 DEALERS, 2NC. 

TO TBS 

STSBeohOdniEE on-consxtmer protectotn and finance. 

or TBS 
BOUSE COlyOCZXTSS ON INTERSTATE AND FOREXOf COMMERCE 

ON 
B.R. 8331 •SECXJRZTXES nrVESTQR PROTECTION ACT AMENDMENTS OF 1977 



Aarut I, 1977 

Mr. ChalzBUB mad m«Bib«rs of tha Sohcomadttm; St U » diitiaet pl«&tur« 
to appoar today to tostlff ia support of B. R. 8331, tho so-eallod SIPC bUL 
lAOt yoar, wo testfiOod la bohalf of ita prodoeossor bill, B. R. 8064, dariag 
boariagt hold boforo tho ]4it Ccagrei^. Our potltioa rosioias ostOBtUlly the 
taao iaaamttdh as wo do set boliovo, oseopt ia cortaia roopoets diicooood boloHr, 
thit bm Si flobstaatiaUr diffosoat from B. R. 8064. I will, thoroforo. oox&saariso 
tho pooltioa wo proooatod last yoar, eoaamoat opoa two bow prorioioas, aad thoa b« 
ploojod to oaowor ooeh qooitioas ai tho Sobeonanittoo may havo. Ia additioa, 
I would Uko to submit for tho rseord our full statomoat of last yoar which oxpaadi 
OB cortaia of our viows ia groator dotaiL Aecompaayiag mo today is Fraak J. 
WUsoa, Soaior Vieo Prosidoat Regulatory Policy aad Goaoral CouasoL 

Last yoar, wo stated that with two xnajor exeeptioas, we supported th9 
bill ta its oatiroty. We aoted tiiat the proposed bill would do much to stroamliae 
aad aiMko more effieieat tho protoetioa to public iaTostors origiaally eavisagod 
by Coagress. We believed theo, aad still do, that the many iaaovative provliions 
coataiaed thereia admirably deal with nuiay complex legal said fiaaacial problem! . 
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tha •liminatiisi& 6f tixijilf ti^ •xelnsiouwi.J&roaR i^I^ meniliefsBlp Zor't^'i • 
broksr/dMlixf '«&g4g4d exelasirvly la^^ BXi^ibixiiba oi iaotnal ittii&' uui variabl* 
axmoiti**, '&• w«tl &«' tho'f« •xigaged in'tfa^4>as£n«8« of rtJbHer^ uVtstaoatat 
adrisory lerviciif ia rtapmci to ▼afiablt aixmaitie* aadT mutual fuad*. A« we laid 
last year, we know of ao failorea by. thesp^ ]^;)a.ited risk firxxis. We also itroagly 
oppose elinaiAAtioB^pf tbe.j^lj»l||99 iro^i fSfe^|i^Jt«l.frQS5. ip^jajXMjfi, SXP^ 
mesibers. of tba^^iacomo which if .derijve^ fx^zi^^. {iUt^JQauj^ioa o^9&u^n^4^j%,; 
and variable a. no«>1He s , . as w»ll a^p. jiixf i^ttne^ ad'^Q^ il^^e.x«la|^ ^fiPfif^MS 
Last year, we^apted tiukt of ^e^tp^I plikizns, p/,f o|j»e ^o^^r^J^f /pi4^^'4o^Lf£««Ag . 
only $170^900 o?r , 4^. V9i aU^glPC <UfjbW5nj|^B^,.we^ji.p»Ad^,t9 ^JWU?2Kkfflcl®J!«:*i 
losses, relatiag t/o ma^oal^aad trap^srtlnas,. ..Yre^Y9.,bAni;^Q;[p«d>.t|faft tb^^ l^i^* 
rcxnaias^ proportionately the^saaae a^d^tjl^t^^e toUX ffpf>9»t o^,4Ub^cs«^f^^h|^ 
risen to 53. 4 aaiU^n with ma^vi*l J^vm^.t^rajiisactioAf &ccoqAUng.fQf.^^5p. 456« , ^..; . 
Again, as we did last year^ we must eznphasize that thf se sm<^l losses aiu^t.h,j^ 
comp&xed to what the huge additional assessm«at^9& th«. industry vrould hav.e>.e«a 
if the exesiption had not existed. Our statement last ye^r noted that af of th^ii^ 
of 1974, additional assessments would have ainount^ to $5, 39.5, ^99. Three 
additional years of assessment would sigii^ificantl^., add to. th^ stwa. . ,, , c,: ::-r 
Our second objection relates to that section of the l^iU wh^ch.wQu^iir*^^^ , 
SIPC the power to provide for the mandatory display of sign* or advertifiag^.. ^ ..^ 
relating to.^IPC member^)xip. ,SI^ hasj^reyiQusly proposed J^ CTiyndny ytf> jt^^ 
By-Laws which would make mandatory the use of the official SIPC symbol in 
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proTiaioM? with! ■Ugfa»^adi/1iM>intt>,r JuaopiTftkU Ap iihflf ^^pA liurt y«iaiAwV(# ,hLX«-. 
stroaq^yetfgpDjp jtkPi»:piaOiatoa«i> Jtfid:j»tf<« 53<tt>o^gqiR:f!Wr^w»» ilt P tl ilWi< » i t i» gjjd? or 

th« w«v4«HS>i'9«b*U'a «lk«»ithft ^if«vd.*te«y." tat UK* MUttof: Aeiiu. :T]iDagb^tt ^tv : p. birrii 

is to iMJITft^tllP'tslE'^iE^ 9r-l4iiwiil?jfi«i;:»x9«fld|l0f^^i«»^cn^:^^ 

SecttxHiiJi mnd ^ E^,b»nf ^Cpwaattioiffa i«iU:ttfi.p9w«cl»«jibtp9re3tti'#»ccte » c«^uirii»i^r 

meat. W«£C[^'««PJU} ssadwrtt fo£:tii4« p»JBkiettUr a;t«IC9<av^«Ba»kaftg:J»r<)M;ht«i, rsx ■:'. 

satisfy c»i^2citi«^ M:. ^i^/ttisg9%4:e<99^jtl^ja^£99:9itfi^ 

of lf«Ji^3K«i#:^*P**¥lhtwe*t»j.oji vi^iJii^lkt^ai^OjJAtrfWtf ;i4fii aQ:«.b.:Sowfyff„ttb*r 

present version of the bill would reduce that amount to $20.,e^QA,v 4m juaacmnl^f. z^i^a-: 

p3UMtflBli9b»lUw»<lCU»iMbSluqtibo4^6(fi(10i3af.^ ebKnaoDbamBSsMont of 

adTance%xl|i.4iq«|4lkfii«»Nprpa««d%ic«c^'»^^tedal)^UEftd AEOrih $9Q/Ofi0ftO'9$a66»ed0^iq cl 

we beiif5tr:Cbat«(2iAwiagci»niy; $[2O;0D£b£dS£^csi]c'cladzrxatds£upialslysdxsa2«pextiOT 

to those ^»hU«r.eltf«flttte&s ^riMdBMtii*d«stccaisi»riaste«kof»i*eh>ritUss:c W»tiadaxa«a^ 
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that th« parp«t« of UaTiag thit asMont at $20. 000 U to diMoarmg • tho koofkif 
of Urgo eaah bolAaeoo with tho brokos/doalor. That asoomptioa may ao* te 
valid* howovov. Wo aoto that tho rocooBBoadatioa of tho Spoeial TMk roraa 
ia thia aroa wut that tho Umits of SIPC pvotoetimi ohoold bo raUod to $125, 000 
poy ooparato eaotomor with tho Umita oa eaah elaima to bo radaod to $50, 000. 
Tho SIPC Board of Diroetora rocoaunoadod tho aaoiiata bo iaeroaood to $40» 000 
aad $100, 000. Ia eoaaoetioa with thoao lialtatioaa, it ahoold bo aotod that of 
tho 163 elaima to data which havo boon oror tho oadstiag limits, lOi woro for 
caah oror tho $20, 000 limit afgrogatiiif $1. 2 millioa.* Wo aro iaiformod that 
with a $40, 000 eoiliag , 94 of thoao elaimaata woold hoTO booa folly ■atiaflod 
at aa addltioaal coat of $900, 000. fia tIow of tho fact that aa iadaatry Taak 
For 00 rocomaaoadod ovoa hifhor limiu, it would appoar tho iaduatry ia williaf 
to aad doairooa of addiag tho additioaal protoctieaa. Wo rocommoad, thoroforo, 
that tho $40, 000 limit propoaod by K. R. $064 bo rotaiaod ia tho eurroat propoaala, 
•apoelally ia riow of tho fact that tho total aoaibor of firm* plaeod ia SIPC 
traatooahip, aad tho total anmbar of castoxBars' claisia, haro booa sigaifieaatly 
rodocod ia rocont yoars. 

Wo ara coaeoraod with tho rodofinition of "Coaaolidatod Groap'* ooataiaod 
ia propoaod Sootioa 4(1). Soeh woold roqoiro that groaa rovoaooa from tho 
socoritios bosiaoss of a par oat of a brokar/doalor or aa oatity oador eommoa 
eoatrol with a brokor/doalar ara aobjoct to aaaaaaanoat. If thia chaaga ia 
iatorprotod to iaelodo, for oatamplo, priaeipal traaaactioaa ia a paroat iaaoraaea 
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eooipaaf' t tridiag meeooBt (which it would appear to do whoa road litorally 
witii Soetios 16(9)(C))i wo ooo no roatoa lor it and boUoro it woold bo most oafair. 
Siaeo wo haro oppoood tho oliaiaitioa of tho oaBomptiM for isrottmoAt adrif ory 
•orrieot ia roopoct to variablo aannitioo aad mntnil foada wo, of eoorto, aijo 
objoct to iaelaoioa of a par oat' t iaTotlBioat adriaor't adriaory foo ia tho coa- 
to^datod groat roroaooa aa tho proriaioa would appoar to roqoiro. fia aay ovoat, 
wo boliOTO thia proriaioa ia rory iiaeloar aad should bo modifiod to doarly axplaia 
which rovoBUOS of which paroat cempaaioa will bo iaclodod. Furthor, wo do not 
bolioTO tho scopo of tho proriaioaa haa booa adoqoatoly atodiod tad ae axplaaatioa 
thoroof haa booa offorod at thia poiat. 

Fiaally, wo aoto that tho dofiaitioa of aocarity appoara to havo booa 
chaagod to oUnyaato tho oaceluaioa of moaoy markot iaatramoBts, thoraby 
iacludlag 2a tha "groas rovoauoa from tho socuritios boaiaoss" aasosaxBoata oa 
moaoy aoarkot traasactioaa of mombors, thoir paxoats aad afCUiatos. Wa do 
aot boliovo a aood haa booa domoaatratod for thia addad asaoaamoat, aithor with 
roapoet to tha aood for additieaal ravaaaos or tha leaaaa iacorrod ia moaay 
markot traaaaetioaa. Without kaowiag why thia modificatioa waa mado, wo caa 
only auggoat that ualoaa thora ia a domoaatratod aood for it, wo would objoct 
to ita iacluaioa. 

Wo approeiato tho opportuaity to commoat oa thia bill aad would bo glad 
to furaiah tho Sobeonmiittoo with aay furthar iafoxmatioa thoy doairo. 
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Senator Williams. 1 think our record is complete. And we^appie- 
ciate yoar statement very mnoh, NASD. Thank you^ gentlaAeft.'' 

Mr. WiNSOR. Thank you, Mr. Chairman. 

[Thereupon, at 3:30 p.m. the hearing was adjounied.} 

[Copy of H.R. 8331 and additional material received iop^ the 
record follows :j 
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larSaauoK 



R R. 8331 



IN THE SENATE OF THE UNITED STATES 

November 8 (le^slntive dny, November 1), 1077 

Read twice and relerred to the Committee on Banking, Housing, and Urban 

Affairs 



AN ACT 

To amend the Securities Investor Protection Act of 1970. 

1 Be it enacted by the Senate and House of Representa- 

9- tives of the United States of America in Congress assembled, 

3 SHORT TTTLB 

4 Section 1. This Act may be cited as the "Secmities 

5 Investor Protection Act Amendments of 1977". 

6 MEMBERSHIP OF SIPC 

7 Sec. .2. (a) Section 3 (a) of the Securities Investor 

8 Protection Act of 1970 (15 U.S.C. 78coc(af) is amended 

9 to read as follows: 

10 '' (a) Obbation and Mbmbbbship.— 

11 ''(1) Cbbation.— There is hereby established a 

12 body corporate to be known as the 'Securities Investor 



28-082 O- 78 ' 5 
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9 

1 Ftoteotion Coiporation' (hereafter in this Act referred 

2 to as 'SIPO') . SrPO ihall be a nonprofit corporation 
a and shall haye suooession .antQ dissolved br Aot)0( die 

4 Ocmgress. SiPO riiallH- 

5 '' (A) not be nn agency or establishment of the 

6 United States Oovemment ; and 

7 *' (B) exoept as oiberwise provided in this Aot» 

8 be subjectto, and have all the powers conferred np<m 

9 a nonprofit corporation by, the District of Oolnmlna 

10 Nonprofit Corporation Act (D.O, Oode, seotion 

11 29-l()01^widfol.h- ., ... 

12 ''(2) UjtMSMSBXP.— 

18 '' (A) kaicBms of SIFO.— 8IF0 shall be a 

14 membership oorporafion the members of wbich shall 

15 be all persons registered as brokers or dealers nnder 

16 section 16 (b) of the 1984 Act, otber than— 

17 '* (i) persons whose prindpal bnslneis, fai 

18 the determination of SIFO, taking into aoooimt 

19 boraessofaflUiatedentitfesyiscoiidiiotedoatride 

20 tlie United 8t|tes and its tenitoriM and poisea- 

21 iiras; and 

82 ^(u) persons whose business as a looker or 

28 dtMilar consists exdosively of (I) t^ distribii- 

2i tion of shares of rei^tered open end investmeiit 

25 companies or nnit mvestment tmsts, (11) die 
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I ■ sale ai variable aimoitiesy (HI) the business of 

o insoranoe^ or (lY ) tbe buipnM! of rendering 

H investment advisory services to ^one or more 

4 registered investment ccmipanjes or insorance 

5 sepaxate aocoonts. 

6 "(B) Commission MvnBW.-rSIPC shall file 

7 with the Commission a oopy of any determination 

8 n^e pursuant to subpar/igraph ^ (A) (i) . Within 

9 thirty days after the date of such filing, lor within 

10 such longer period as the Commission may designate 

11 . of not more than ninety days after such date if it 

12 finds such longer period to be appropriatie and pub- 
is lishes its reasons for so fijuding, the Commission shall, 
34 consistrat with the public interest and the pur- 

15 poses of this Act, affirm, reyerse, or amend any such 

16 determmation of SIPC. 

17 "(C) Additional mbmbbrsHSIPC shall 
18 . provide by rule that persons excluded from mem- 

19 . bership intSIFC under subparagm^. (A) (i) may 

20 beeome members of SIPC under such conditions and 

21 I npon such terms as SIFC shall require by rule, 

22 taikioig into account such matters as the availability 

23 of assets and the ability to 4^nd||b(^ a liquidation if 

24 Mcessaiy. 
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1 '*(D) DisoLOBTTBB.— Any broker or dealer ex- 

2 eluded from membership In SIPO under subpara- 

3 graph (A) (I) shall, as required by the Commission 

4 by rule, make disclosures of its exclusion and other 

5 relevant information to the customers of such broker 
G or dealer who are living in the United States or its 

7 territories and possessions/'. 

8 (b) Section 3 (f) of such Act (15 U.S.O. 78ccc (f) ) is 

9 repealed. 

10 powirte OF sipc 

11 Sec. 3. Section 3(b) of such Act (15 IT.S.C. 78ccc 

12 (b)) is amended— 

13 (1) ui paragraph (1), by striking out **court, 

14 State, or Federal" and inserting "State, Federal, or 

15 other court" in lieu thereof ; and 

16 (2) by striking out paragraph (3), redesignating 

17 paragraphs- (4) through '<8) as paragraphs (5) 

18 through (9), respectively, and inserting immediately 

19 after paragraph (2) the following new paragraphs: ; 

20 ' '*(3) to ador|)t, ajMfend, arid repeal, by its Board of 

21 Directors, such bylfcws liS may be necessary or appro- 

22 priate to carry out the purposes of this Act, including 

23 byk'Ws relatii^ to— . 

24 "(A) the conduct of its business; and 

25 "(B) the Indemnity of Its directors, officers. 
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1 and employees (including any sudi pemm acting 

2 as tiQStee or otherwise in o<»uiectien with « liquida- 

3 tionproceedmg) for liabilities and expenses actually 

4 and reasonably incurred by any sudi person in con- 

5 nection with the defense or settlement d an action 

6 or suit if such person acted in good faith and in a 

7 manner reasonably believed to be consistent with 

8 the purposes of this Act. 

9 '' (4) to adopt, amend, and repeal, by its Board of 

10 Directors, such rules as may be necessary or appropriate 

11 to cany out the purposes of this Act, indudmg rules 

12 relating to— 

13 *' (A) die definition (A terms used in this Act, 

14 other thaa those terms for which a definition is pro- 

15 vided in section 16; 

16 "(B) the procedures for the liquidation of 

17 members and. direct p^noaent prpcedores, including 

18 the transfer ol custemer %cco^nts, . the distribution of 
ig ' ' i . ■■ ontomer propert^r, and the. advance and payment 
29 ^ISIPCfandsjand , 

21 ^' ' ^''(0> th«.exerwe,i^ all other lights and pow- 

.2X ^^ ■ >' >«» granted to it by ttMa Act;". , . 

23 BQAiBfi OP JpOJBaKTOK . 

114 - Sm. 4. <a) Section .d.(e> (2) :(0) (ii) of such Act 

25 (15 n£.a 78eee(o) (8^) (0) (ii) ) is imm^M by striMiiff 
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1 oat ''assodated with any" and all that follows throogli 

2 '^group" and inserting in liett diereof '^assodated with a 

3 broker or dealer or associated with a member of a national 

4 secorities exchange, within the meaning of section 3 (a) ( 18) 

5 or section 8 (a) (21) , respectively, of the 1934 Act, or simi- 

6 lariy associated with any self-regulatory organization or 

7 other securities industry group/'. 

8 (b) Section 3(c) (6) of such Act (16 U.S.O. 78coc 
(c) (6) ) u amended to read as follows: 

10 '^(6) OoMPBNaATiON.— All matters relating to 

11 compensation of directors shall be as provided in tiie 

12 bylaws of 8IP0/\ 

13 BYLAWS AND BULBS 

14 Sbc. 6: Section 3(e) of such Act (15 tJ.S.O. 78coo 

15 (e) ) is amended to read as follows: 

16 ** (e) Bylaws and Bxtlbs.— 

17 ^'(1) Fbofosbd bylaw chakgbs.— The Board 

18 of Directors of SIPO shall file witii tiie Oommismm a 

19 copy of any proposed bylaw or any proposed amendment 

20 to or repeal of any bylaw of SIPO (hereinaftar in ttk 

21 paragiAph ooUeciivdiy referred to as a 'proposed bylaw 

22 change'), accompanied by a concise general statwnent 

23 of the basis and purpose d such proposed bylaw duongo; 

24 Eidi ioeh proposed bylaw dbange shall take eAeot 

25 * ttur^ days after tlie date of the filing of a copy diareof 
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. I . widL tfie. Oo^^ or iqpon raoh later date as SIFG 

2 may designate ;or saoh earlier dale^aa the Commission 

3 may detennine, unlessr^ . p. 

4 ^' (A) tfaoe Oommisnon^ by inotice to SIFO set- 

5 ting lordi tte reasons ilierefor, disapproves such 

6 proposed bylaw /ohapg^ ^ being contrary to the 

7 pnbjia mteiisst or pontraiy to the purposes of Has 

8 ..:;., 'Aot;-or : 

9 ''(B) the C<Mkip)Monfind)|'t^ 

10 iQrlaw change involves a matter of saoh significant 

11 public interest that public oionunfant should be ob- 

12 tainedi in which case it may,! after notifying SIFG 

13 in writing of sui^: finding, require that the proce*- 

14 dures.set fort^L in paragraph {^) be followed with 

15 respect to such proposed bylaw diaiige, in the same 

16 i, ,; , J^''^^^ u'4 f^^ proposed bylaw dliange were a 

17 proposed rule d^inge within jthe meaning of such 

18 paragi*p|u ; 

29 ,''(2) PMPOS^Q BIHiB.OHlJBfQBar.-^^ - 

20 "(A) FpLINGOF?BpPOW,» 

21 The 99aid of I)ireclx>|8 of a 

22 . Comnu^ m ajocprdifnce^ witli such rules as tbe 

23 Oommission may prescribe^ jk^^ojj^y ct any piopos^ 

2i*a:/.v: .: •^®,i%l^^35'PpF9^.^^P^^ ^ ^^ reye^l of any 

25 rule of SIPO (hereinafter in this subsection col- 
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1 lecdvely referred to as « ^propoeed itde cbange') , 

2 accompanied bjr a concise general Btatement of the 

3 basis and purpose of snoh proposed role change. The 

4 Commission shaU, iq>on the filing of any proposed 

5 nde dtange, pablish notice tl^reof, together widt 

6 the terms of subi^ance of such proposed rule change 

7 or a description of the subjects and issues involved. 

8 The Commission shall give interested persons an 

9 opportuiuty to submit i^rhiten data, views, and argu- 

10 ments with respect to su(^ proposed rule change. 

11 No proposed rule change shall take effect unless 

12 approved by the Comnnssion or otherwise permitted 

13 m accordance w^ the proviaons of this paragraj^. 

14 "(B) ACTIOK BY THE COMMISSION.— Within 

15 thiity-five days after the date of publication of 

16 notice gI the Mng of a proposed tale change, or 

17 withhi such longer period as the CJommission may 

18 designate of not more than ninety days after such 

19 date 3 it finds sndi longer period to be appropriate 

20 and pubHsJhes its reasons for -so finding, or as t6* 
21' ' -^AS/Ai SIPO consents, the Oonnhission shall — 

22 ' ^ P) ty order approve such proposed rule 

23 Qtange^ or 

24 **fS) insfltiite praoeefixigs to determine 
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1 whether sudi proposed rule bhange should he 

? disappfoyed* 

3 "(0) Pboobbwngs.— -Proceedings institated 

4 with respect to a proposed role change pursuant to 

5 subparagraph (B) (ii) shall indude notice of l^e 

6 groimds for disapproval under consideration and 

7 oj^ortunity^ for: hearing, and shall be concluded 

8 within one hundred eighty days after the date of 

9 publication of notice of the filing of such proposed 

10 rule change. At the conclusion of i^ch proceedings, 

11 the Commission shall, by order, approve or dis- 

12 approve such proposed rule change. The Commis- 

13 sion may extend the time for conclusion of snqh 

14 ' proceedings for hot more than sixty days if it finds 

15 good cause for such extension and pubUshes its 
16'^ reasons for so finding, or for sudi longer period as 

17 to :\duch SIPC consents. 

18 "(D) GbOUNDS i<OB APPBOVAL OB Wfr- 

19 APPBOVAL* — ^The Oommissioii shall approve a prp- 
'W posed rule ehange if it finds that such proposed nde 
'21 diangd i»in the puftrlic ihteresl and is consistent wi& 

28 ' ' &« pQiposes of this^ Ael^ And* any proposed itfe 

23 change so approved shall be given force and effectls 

24*^ / * if proiMlgaCed by the Comnlisaion. Tbe Commisstan 
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1 shall disapprove a proposed rule change if it does not 

2 make the finding referred to in the preoeding sen- 

3 tence. The Commission shall not approve any pro- 

4 posed rule change prior to thirty days after the date 

5 of publication of notice of the filing thereof, unless 

6 the Commission finds good cause for so doing and 

7 publishes its reasons for so finding, 

8 ''(E) ExOEPTidK.— Notwithstanding any other 

9 provision of this paragraph, a proposed rule change 

10 may take effectr- 

11 " (i) upon the date of filing with the Oom- 

12 mission, if such proposed rule change is desig- 

13 nated by SIFO as relating solely to matters 

14 which the Conmiission, consistent with the pub- 
is lie interest and the purposes of this subsection, 

15 determines by rule do not require the procedures 

17 set forth m tiiis paragraph; or 

18 '' (ii) upon such date as the Commission 

19 shall for good cause determine. Any proposed 
•^ rule change which takes effect under tiiis daiise 
i2i shall be filed promptly thereafter and reviewed 
$2 in accordance with •the provisions of subpanr 
28 ' graph (A). 

M At any tone within sixty days after the date of 

26 filing of any rule change which has taken effect 
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1 pursuant to this sabparagraph, the Commission may 

2 summarily abrogate such rule change and require 

3 that it be refiled and reviewed in accordance with 

4 the provisions of this paragraph, if the Commission 

5 finds that such action is necessary or appropriate in 

6 the public uiterest, for the protection of investors, or 

7 otherwise in furtherance of the purposes of this Act. 

8 Any action of the Commission pursuant to the pre- 

9 ceding sentence shall not affect the validity or force 

10 of a rule change during the period it was in effect 

11 and shall not be reviewable under section 25 of the 

12 1934 Act or deemed to be final agency action for 

13 purposes of section 704 of title &, United States 

14 Code. 

15 '"(8) Action bbquibbd by oommissiok.— The 

16 Commisrion may, by such nlles as it determines to be 

17 necessary or appropriate in the public interest or to 

18 carry out the purposes of this Act, require SIPC to 

19 adopt, amend, or repeal any SIPC bylaw or nile, 

20 whenever adopted/'. 

21 ' BJPO PXWD 

22 Sbo. 6. (a) Section 4(a) of sudi Act (15 U.S.C. 

23 78ddd (a)) is amended-^ 

24 (1) in paragraph (2) , by «tnktog out ''The** and 
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1 insertiag in lieu thereof ''Except as odierwise provided 

2 . in this section, the"; 

3 (2) by amending paragraph (2) (C) to read as 
4, Mows: 

5 . ''(C) Such confirmed lines of credit as SIPG 

6 may from time to time nutintain, other than those 

7 nuimtained pursuant to paragraph (4)."; and 

8 (3) by adding at the end thereof the following new 

9 paragraph: 

10 "(4) Othbb lines.— SIPC may maintain sqoh 

11 other confirmed lines of credit as it considers necessary 

12 or appropriate, and such other confirmed Imes of credit 

13 shall not be included in the balance of, the fund, but 

14 amounts received from such lines of (»^t may be dis- 

15 . bursed by SJPC under this Act as though such amounts 

16 were part of the fund.". 

17 (b) Section 4(c) of such Act (15 U.S.C. 78ddd(c) ) 

18 is amended-r 

19 ( 1 ) by striking out "or rule'' each place it a|»pear8 ; 

20 and 

21 (2) in paragraph (3), by striking out "(ofli^r, 

22 than section 3 (f ) ) ". 

23 (c) Section 4(d) (1) of such Act (15 U.S.a 78ddd. 

24 (d> (1)) is amended by adding at the end thereof the 

25 following new subparagraph : 
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X "(0) MiMMUM ASSBSSiyiBNT.---ThjB minimum 

12 assessment imposed tipcm each member of SIPO 

3 shall be $25 per annmn ihroagh the year ending 

4 December 81/ 1979, and thereafter shall be th^ 

5 amomit boni time to time set by BXPG bylaw, but 
5 in no event shall the minimum assessment be greater 

7 than $150 per annum/'. 

8 (d) Section 4(e) of such Act (15 U.S;G. 78ddd(e) ) 

9 is amended-^ 

10 (1) by amendmg paragraph (2) vto read as 

11 5 fcdlows: ., I 

12 .-*... *'(2) Ov»BPATMiafTS.^To tlie extent that, any 

13 ^ paym^t by a member exceeds the maximiim rateper- 

14 f / mitted by subsection (c). of thi^ sectiw, the excess shall 
1^ b^ recoTerable only against faturei payments by such , 
16 naember, eiccept as otherwise provided by SIPC ; 
1*^ > bylaw/'; and 

18 (2) by amending paragraph. (3): t& md as 

10 ,: fdOowa: .; . f : 

20 '' (3) nN]X9BPAYMBNT8.--If a member faib to pay 

21 . whm 4ue all or any part of an asipesament inade upon 

22 . ,^^ member the unpaid portito -therecrf aball bear in- 
.29 1^ terestat sndirraite ^nji^.ihe. i^tmim^ 

24fi .) kw;iAd»iniidd^» toaaobi^^ SIF6 myitusose ^ 

25. T ^^fiwk^^eaiA^ 
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^ law. Any sudi penalty charge imposed upon a SIFG 

2 member shall not exceed 25 per centom of any unpaid 

•^< portion of the assessment SIPC may waive sudi pen- 
^ ally charge in whole or in part in circumstances where 

j it considers such waiver appropriate.". 

Q (e) Section 4(f) of such Act (15 U.S.a 78ddd(f)) 

fj is amended by striking out ''examining authority as", 
g . (f) Section 4(g) of such Act (15U.S.0. 78ddd(g)) is 

9 amended by striking out the last two sentences and inserting 

IQ iii lieu thereoffthe following: /'For tiie purposes of die next 

11 preceding sentence, (1) the fee shall be based upon the 

12 total dollar amount of each purchase; (2) tiie fee shall not 

13 (^pply to any purchase on a national securities ezdiange or in 

14 an over-the-counter market by or for the account of a broker 

15 or dealer registered under section 15 (b) of tiie 1934 Act 
Ig unless such purdhase is for an investment account of such 
17 broker or dealer (and for tiiis purpose any transfer from a ' 
Ig trading account to an investment account shall be deemed a 

19 purchase at fab* market value) ; and (3) the Oommission 

20 inlky, by rule, exempt any transaction in the over-tiie-counter 

21 markets or on any nationial securities exchange where neces- 

22 88^ to ^provide f or tiie assessment of fees on purchasers in 

23 tFUBiaotidns in such maa^^ets and exchange on a oompamble 

24 bans. Siidi fee shall be odleoted 1»y the broker ot dealer 

25 eflbtting ihe transaction for or with tiie pnrdiaser, or by 
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1 raoh other person as provided by die Cmnmission by rule, 

2 "IUmI shaU be paid to SIPO in Uie same inaimer as assessments 
8 impolBed porsoant to snbsection (o) bat widioat regard to 

4 the limits on snch assessments, or in sadi other manner as the 

5 Oommission may by rule provide/'. 

6 (g) Section 4 (i) of such Act (16 U.S.O. 78ddd(i)) 

7 is amended to read as fcdlows: 

8 ''(i) OONSOUDATED Oboup.— Except as otherwise 

9 provided by filPO bylaw, gross revenues fitmi the securities 

10 Imsiness of a member of SIPO shall be computed on a 

11 consolidated basis for such member and all its subsidiaries 

12 (other than the foreign subsidiaries of such member) , and the 
18 operations of a member of SIPO shall include those of any 
14 bumness to whidi such member has succeeded/'. 

25 PBOTBOTION OF INVB8T0RS 

16 Seo. 7. (a) Section 6(a) of such Act (16 U.S.O. 

17 78eee(a)) is amended by striking out paragraphs (2) 

18 and (3) and inserting in lieu thereof the following new 

19 paragraphs: 

20 ^'(2) Acnov m bblf-ebottiiAtobt oboaniza- 

21 ^6v.---If a self-regulatory org^misation has ^en notice 

22 to SIPO pursuant to subsection (a) (1) with req>ect to 
28 a broker or dealer, and snch brewer or dealer undertakes 
24 to Hqddato or reduce its busmess either pursuant to the 
fU direction of a self-regulatory organization ox yoluntarilyj. 
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1 such self-regulatory organization may render nioh assist- 

2 anee or oversight to such broker or dealer as it considei^ 

3 appropriate to protect the interests at customers of su^ 

4 broker or dealer. The assistance or oversight by a seU- 

5 regulatory organization shall not be deemed the assump- 

6 tion or adoption by such self-regdatory organizaticm of 

7 any obligation or liability to customers, other creditors, 
g shareholders, or partners of the broker or dealer, and 
^ shall not prevent or act as a bar to any action by SIPO. 

10 "(3) Action by sipc.^lf SIPO determines 

11 that— 

12 "{^) any member of SIPC ^including any 

13 person who was a member withm one hundred 

14 eighty days priw to such determination) has failed 

15 or is in danger of failing to meet its obligations to 

16 customers; and 

17 "(B) one or more of the conditions specified 

18 . in subsection (b) (1) exist with respect to such 

19 member, ,. 

3a SIPO may, upwi notice to such member, file an appli-, 

21 "; catifm for a proteotive decree with imy court',of,eompe- 

2a . tenl juriBdictioii. specified in section 21(e) or 27 of 

23 p-.r. tke 1934 Act, except Ihat no such application shall be 

24 > filed with respect to a member th& oidy customers of 
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1 which are persons whose claims eoald not be satisfied 

2 by SIPO advances pursuant to section 9. ' ' ":. ' 

3 " (4) BWPfiOT OP OTHBB PENDING ACTIONS.— An 

4 application with respect to a member (rf SIPO filed with 

5 a court under paragraph (3) — 

6 ''(A) may, with the consent of the Conmiis- 

7 sion, be combined with any action brought by the 

8 Commission, mcluding an action by the Commission 
d for a temporary receiyer pending nn appointment 

10 of a trustee under subsection (b) (3) ;aiid 

11 ''(B) may be filed notwithstandiog the pend- 

12 ency in the same or any other court of any bank- 

13 - rupt^y, mortgage foreclosure, or equity receivership 

14 proceeding or any proceeding to iBorganize, con<- 

15 serve, or liquidate such member or its property, or 

16 any proceeding to enforce' a lien against property 

17 of such member.". 

18^ (b) Section 5(b) of such Act (15 U.8.C. 78eee (b) ) 

19 is amended to read as follows: 

20 -'(b) CouBTAonoN.— v>; > 

21 /'(I) I88ITANCB OF PBOVBOTIVB fiBOBB».— IJpon 

22 - i^eeipt of ail appUcation by fili^ under silbfiMio^ (a) 

23 ' ^' (8), the ooliut shldl forthwith issue a protective decree 

24 * if the debtor consents thereto, if the debtor fails to con--. 
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1 test mak application, or if the court finds that raoh 

2 debtor— 

8 ''(A) is insolvent within the meaning of the 

4 Bankruptcy Act, or is unable to meet its oUigations 

5 as they mature; 

6 ''(B) has committed an act of bankruptcy 

7 within the meaning of the Bankruptcy Act ; 

8 ''(0) is the subject of a proceeding pending 

9 in any court or before any agency of the United 

10 States or any State in which a receiver, trustee, or 

11 liquidator for such debtor has been appointed; 

12 ''(D) is not in compliance with applicable 

13 requirements under the 1984 Act or rules of the 

14 Oommission or any self-regulatory organisation widi 

15 respect to financial responsibility or hypothecation 

16 of customers' securities; or 

17 ** (E) is unable to make such ccmiputations as 

18 may be necessary to establish compliance with sudi 

19 finimA»ftJ responsibility or hypothecaticm rules. 

20 Unleis the debtor consents to the issuance of a proteo- ^ 

21 tive decree, tfie a]^licati<m shall be heard three businets 

22 days after die date on idiioh it is filed, or at such other 

23 time as tfie covrt shall deteraune, taking into considenk 

24 tion the urgency which the circumstances reqdre. 
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X ''(2) JUUBUOTIOK AND F0WBR8 OF OOUBT.— 

2 ''(A) Ejcolusivb JXJBiBDionoK.— Upon the 

^ filing of an applic«ti<m with a court for a protective 

4 decree with respect to a debtor, sudi court— 

5 '^(1) ahall have ezdoslYe jurisdiction of 

6 sacfa debtor and its property wherever located 

7 (iadndiiig iuroperty located outside the terri- 

8 torial limits of such court and property held by 

9 any ottusr person as security for a debt or sub- 

10 ject to alien); 

11 ''(ii) shall have exclusive jurisdiction of 

12 any suit against the trustee with respect to a 

13 liquidation proceeding; and 

1^ ** (iii) except as inconristent with the pro- 

^ virions of this Act, shaU have Ae jurisdiction, 

1® powers, and duties conferred upon a court of 

^'^ bankruptcy by the Bankruptcy Act, together 

^ .with such otiier juriadictkHd, powers, and duties 

10 asarej^rescribedbythisAct. 

20 ''(B) ftCAY OF FranxaiQ aotioks.— Pending 

21 di^ issuance of a protective decree under paragraph 
23 (1) » the court wpiA whidt an application has been 

23 filed- 

24 **({) shall itay any pending bankruptcy, 
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J mortgage foreclosure, equity receivership, or 

2 other proceeding to reorganize, conserve, or 

3 liquidate the debtor or its property and any 

4 other suit against any receiver^ conservator, or 

5 trustee of the debtor or its property, and shall 

6 continue such stay upon appointment of a 

7 trustee pursuant to paragraph (3) ; 

8 « ^^^ jj^y ^^y j^y proceeding to enforce 

9 a lien against property of the debtor or' any 

10 other suit against the debtor, including a suit 

11 by stockholders of die debtor which interferes 

12 with proisecution by the trustee of claims agciinst 

13 former directors, officers, or employees dthe 
^^ debtor, and may continue such stay upon ap^ 
^^ poinlment of a trustee pursuant to paragraph 

^'^ "(m) may stay ^orcement of, and upon 

^ i^j^oiatment of a ^nstee pursuant to para^ph 

19 (3) * mayicoirimue the stay for such period of ., 

20 - iSsm as may be appropriate, but shall not 'Aro- 

21 .; ' gate, the ri^t of setoff proved in secticm- 68 
22^ h of the Bankrc^tcyAct^^and ik}d ri^t to enforce 
23 a valid, nonpreferential fieherrpledge a^fainst 
84t ; ^ ,. .i^ i the^^roperty of ttieid^btor^ «nd "^ 
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1 "(iv) may appoint a t^aporary zeceivw. 

2 ^'(8) Appointmbkt of tex^stbb and attob- 

3 ■'" kbtj— If the courl issaes a protectiye decree under para- 

4 graph (l),sachcoa]tshaUfarthwithappoini| aatnistee 

5 for the liquidation of the business of the debtor and as 

6 ' attorney for i(he trastee, snch persons as SIPG^ in its 

7 s6le diseretion, specifies. The persons appointed as trustee 

8 and as attorney for the trustee may be associated with 

9 the ^me firm. SIFC may> in its sole discretion, specify . 

10 . itself or one of its employees as trustee in any. case in , 

11 which BIPG has detormined that the liabilitieff of ihe-r 

12 debtor to unsecured general creditois and to subordinated.. 

13 lenders appear to aggregate less ^than $7^,000 and . 
^^ tliiU; ihere appear to })& fewer than five hundred cus- ; 
^^ tomers of such debtor. If© person, may be appointed to 
^^ serve a^ trustee or atUmiey for the trustee if such person • 
^^ i3 '^nol dismterested wifliin the meaning of paragraph 
^® • (6), «cept that 'for any specified purpose other flian 
1^ 'to represent a trustee faLi conducting a liquidation pro- 
^ ' cdedmg; fte tiiisteer^mayji wiA t^^ of 8IP0. 
^^ ' isA flio' court, «mp%i an iittonaey -whov ia not disin- 
^ 'terested. A trustee appointed dnder thia paragraph shatt: 
^ 'qualify by flKng^a botiAiii the manierpreteoribed by ihe 
^ appHcaMeproviSioiw of tbeBanbrupt<yAoti except th^^v 



Digitized by VjOOQIC 



82 



1 neither SIPC nor any employee of SIPO duill be re- 

2 quired to file a bond when appointed as trustee. 

3 ''(4) BbFBBBNGB to KBFBBBB in BAMJUftUnOT/— 

4 If the court issues a protective decree and appraits a 

5 trustee under tliis section, such court may, at any stega 

6 of the proceeding, refer the proceeding to a referee in 

7 bankruptcy to hear and determine any or all matters, or 

8 to a referee in bankruptcy as special master to hear and 

9 report generally or upon specified matters. Only nnd^ 
10 spedal drcumstances shall a reference be made to a spe- 
ll cial master who is not a referee in bankruptcy. 

12 '' (5) OOMPBKBATIOK FOB BBBVIOBS AJSTD BBDC- 

18 BUB8BMBNT OF B1PBN8B8.— 

^^ '' (A) Allowanobs nr qbnbbal.— Ihe court 

15 shall grant reasonable compensaticm for services 

1^ rendered and reimbursement for proper costs and 

^'^ expenses incurred (hereinafter m this paragrai^ re- 

U ferred to as 'allowances') by a trustee, and by the 

^ attorney for such a trustee, in connection with a' 

20 Uqoidation proceeding. No allowances (otfier than 

^ reimbursement for prq^r costs and eipensee ii^ 

22 eomd) shall be granted to SIPO or any employee 

28 of 8IP0 ior serving as trustee. Allowances may be 

2i granted on an interim basb doring Ae course of the 

25 Hqnidaticm proceedmg at such times and m suck 

26 amMDti as the court cauiden appivpriate. 
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1 ''(B) AiiLowijroBs TO bbfbebb in bakk- 

2 BUPTCY OB SPBOIAL UABl!ESL.—la the event a pro- 

3 oeeding has been refened to a referee in bankmptoy 

4 or epedal master, the district judge may grant rear 

5 sonable allowanoes to such referee in bankmptoy or 
6, a special master, in the manner provided for in a 

7 case filed under chapter X of the Bankruptcy Act, 

8 as now in effect <a as amraded from time to time. 

9 "(0) APPUOATIDN FOB ALIiOWANOBB.— Any 

10 person seeking allowances shall file with the court 

11 an application which complies in form and content 

12 with the provisions of the Bankruptcy Act govern- 

13 ing applications lor allowances under such Act A 
^^ copy of such application shall be served upon SIFO 
^ idien filed. Ihe court shall fix a time for a hearing 
16 Qji guoh applicationi and notice of such hearing shall 
^'^ be given to the applicant, the trustee, the debtor, 
18 the ci^tors, SIFO, and sudi other persons as the 
^ court may designate, except that noCioe need not be 
^ givte to eustomers whose claims have been or witt 
31 be Mlisfled in full or to oreditors who cannot rear 
23 sonaUy be eiq^Mted to fecMve any distribution dur* 
33 faig the course of the liquidation proceeding, 

3A ""(D) BMouMmmATBom of sifo aitd 

^ AWJjaOBQi <a iJtiaMywAiroB0.^Whenever an i^ll^ 

^ eaVon for aUirwataoes is fled puxfuant to subpara* 
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1 graph (C) , SIPC shall file its recommendation with 

2 respect to such allowances with the court prior to 

8 the hearing on such application and shall, if it so 
'4 '.. . requests, be allowed a reasonable time after such 

5 hearing within which to file a 6irtlier recommenda- 

'6 tion. In any case in which such allowances are to 

7 be paid by SIPO without reasonable expectation of 

. 8 recoupment thereof as provided in this Act and 

9 ther« is no difiterence between the amounts requested 

10 and the amounts recommended by &IFC, the court 

11 . shall award the amounts reccnnmended by SIFC. 

12 In determining the amount of allowances in all otiier 
18 cases, the court shall give due consideration to the 

14 nature, extent, and value of the services rendered, 

15 ; and shall place considerable reliance on the reoom- 

16 mendationofSIFC. 

IT "(E) AraiilOABLB BB8TBI0TIONS.— The re- 

18 stricti(ms on sharing of compensation set forth m 

19 the Bankruptcy Act shall apply to allowances. 

20 "(I") Chabqs AGAINST BdiiATE.— Allowances 

21 granted by the court, induding Interim allowaaoes, 

22 ^ shall be charged f^B;aimt the general estate of the 
28 . debtor as i: cost lUid expense pf administration'. If 

24 the general estate is msuffiqient to pay allowances 

25 1 . in >^le or in part, 3IF0 shall adyance such Acids 
^26:^^ :. : .; |« iM^ Mcfiasaiy :f(H:.8iicii pajTO^ 
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1 "^m 

2 ■ ■ **(-^) ftrAin)AHDB.r-^er purposes of para^ 

3 graph (3)> a person shall not be deemed disinteF- 

4 estedtf-*- 

5' ' ' "(i) such person is a ^redkor (including 

6 a customer), stockholder, or partner of the 

T debtor; 

8 **in) snch person is or was $Sk onderwriter 

^ of any of the outstanding securities of the debtw. . 

10 t)r wifltin five years prior to the filing date was 

H the underwriter of any seeiirities of the debtor; 

1^ . " (lii) snob person is, ior was within two 

13 yisars prioHo the fifing date, a director, partner, 

14 officer, or employee of the d^tor or such an' 

15 ' tmderwriter, or an attorney for the debtor or 
t6 such an underwriter; or "• ' 

17 '*(iv) it appears that such person has, by 

18 ' ' reftson at any other cBreet or inffirect relation* 

19 * ship to, ti»ncnecitidn w^^ in the 

20 ' debtor or such an tmderwriter, di^for any other 

21 " reason, an interest mateiSafiy adverse to the ini^ 

22 teteife'bl an^'dass of ciie*ffl«<*5 (including cus-' 
23* tomersj of iftocMiiold^ys, ' • 

24 " exce]i)t thja SIPC! shffl irilaBcases b6 d^omiedHdis'^ 

25 mterested, and an employee of SIPO Utaft be 
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j deemed disinterested if sach employee would, except 

2 for his association with SIPO, meet the standards 

3 set forth in this subparagraph. 

4 '' (B) Hbabikq.— The court shall fix a time tor 

5 a hearing on disinterestedness, to be held promptly 

6 after the appointment of a trustee. Notice of such 

7 hearing shall be mailed at least ten days prior 

8 thereto to each person who, from the books and 

9 : records of the debtor, appears to have been a cnsto- 

10 .mer of the debtor with an open account within the 

11 , past twelve months, to the address of such person 

12 as it appears from the books and records of the 

13 debtor, and to the creditors and stockholders of the 

14 : debtor^ to SIPO, and to such other persons as the 

15 court may designate. The court may, in its discre- 

16 tion, also require that notice be given by publication 

17 ^ in such newq^aper or newspi^pers of general droula* 

18 ;. .tion as it may designate. At such hearing, at any 

19 adjournment thereof , or upon application, the court 

20 . shall hear objecti<ms to the retention in office of a 

21 . ,; trustee or attorney for a trpEttee on the grounds that 
22; such perjM>n is not dittnterested.''. 

23 (c) Section 6 of such Act (16 IIJ3.0. 78eee) is 

24 amended by adding at theend OijBtpot the following new 
28; flihieotioii: 
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1 ''(d) 8IP0 PABXIOIPATION.-8IP0 shall be deemed 

2 to be a party in interest as to all matters arising in a liquida- 

3 tion proceeding, with the right to be heard on all such 

4 matters, and shall be deemed to have intervened with respect 

5 to all such matters with the same force and efiFect as if a 

6 petitimi for sudi purpose had been allowed by the court.". 

7 CKBNBRAL PB0VIBI0K8 OF A UQUIDATIOK PBOCBBDIKO 

8 Sbo. 8. Section 6 of such Act (16 UJS.O. 78fff) is 

9 amended to read as follows: 

10 "VEC C GENERAL PROYISIONS OF A UQUIDATION PSO- 

11 CBBDINO. 

12 ''(a) PuBPOfiES.— The purposes of a liquidatioii pro- 

13 oeeding under this Act shall be— 

14 '^(1) as promptly as possible after the a^^intment 

15 of a trustee in sudi liquidation proceeding, and in ac- 

16 cordance with the provisions of this Act— 

17 ^* (A) to deliver customer name securities' to or 

18 on briialf of die customers of the debtor entitled 

19 thereto as provided in section 8(c) (2) ; and 

20 «. ' ^(B) to distribute custom|»r property and (in 

21 ' advance thereof or concurrenlly tiierewith) other- 

22 : ' wise satisfy net eqmty dairns of customers to the 

23 V extent provided in Hon seotipii; 

24 ''(2) to sell or transfer offices and othfflrpvpdufltii^ 

25 units of the business of the debtor; 
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1 "(8) te wrfaree rigfcts of ^iibrogfttion as provided 

2 in this Act; and 

3 '' (4) to liqaidtite the business of die debtor. 

4 "(b) Application of Bankruptcy Act.— To the 

5 extent consistent with the provisions of this Act, a liquida- 

6 tion proceeding shall be <;ondacted in accordaBce with, and 

7 as though it were being conducted under, the Bankruptcy 

8 Act. For purposes of applying the Bankruptcy Act to this 

9 Act, any reference in the Bankruptcy Act to th?e date of 

10 ^oiRDieneein^i^t of proceedings under the BaaimcpUyy Act 

11 shall be deemed to be a reference to the fiEng date under 

12 thfa Aet. 

13 "(c) Determination op Custo^^eb Status.— Jn a 
^ ^U^fioda^n ^roeeedmg under this Act, whenever a person 
^ has acted with respect to cash or securities with ike debtor 
16 after the filing^ate and in a manner which ^ould have 
IT given him the- status of a xu^tomer witih respect to such cash 
^^ orseeuritiias had the a6ti(m occurred prior to the filing .date, 
19 and die' trus^tee is satisfied that such action: was taken by the 
26 customer in good faith and prior jto the appointment ol the 

21 iMst^y.the'^diate on whkb.s^ shaU be 

22 deemed to be the filing date for purposes of determinii^ the 

23 net equity of sueh teiktomer%itb respeot to sudi oc^ or 
•2«^,-#ettiriti68.-^-- '■■•-' •'•-'■v.^^ r • • ^- ■•• ;r ■ ■ 
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1 "(d) APPOB!riONiCENT.-*'ii a Itqiudetion prooeeding 

2 under this Act, any oadi or securities remaining after the 

3 Uquidatioti of a lien or pledj^ made by a debtor i»hall be 

4 app<»rtioiied betv^een his geneml estate atki, oustomer prop- 

5 erty in the proportion in whifik the geimisd property of the 
. 5. debtor and the oafikand seeundes of the eustxiniersHDf sueh 

7 debtor contributed to such lien or pledge. Securs^es appor-; 

8 tioned to tbe ^neral oBtate undfer this subsection shall be. 

9 fiubjectf tO'iho provisibfis o£ section 16:(&) (A). 

10 ''(^) Costs and ilxpfiSKftss of Aimwrn^TRATioN.— 

11 All C06t» and expensei^ of administBation of thi^ estate of the 

12 debtor and of the liquidation proceeding ^hall be^berae by 

13 the geM£Gd' estate of tbe debtor rto the extent it is s^oient 
M therefor, and the 'piioiitiea of di^tdbadon fccffli- the general 
19 estate sfaatt be as previded^indie Bejiikmpttc^ Act. Costs and : 
18 '«gs;^n«^ ef adnmnetratioft sfaaU iHelutfo payments pursua2](t 
11 to section 8(e)) and s^tionl 9i(e) (1) (to tfae.extent such ^ 
1ft ^ payments reoorrered •securities ^hieh. wi^re^afpeflitioned to; 
IS -itbegenjen^ estate pnrsBaaittesttbseQtio (d) ) afidjcosts and 
20' tajMOMes of 'MlPCI.einployeeS'iit^ed by flie trustee pursuAiUt: 

21 tcf^«6ottMi 7(a)'(^). AH.fiiBds\ad¥a)tt©ed:!by 8IPC to' $ 

22 trustee for such costs and e9q>m6es; el adjaopiatija^ shi^v 
28 be- yeeouped from the feneral estate: ae a finsit priority under 
24 the Bankm^tey Aet/-. > - ,• 
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1 KBW 8B0TI0KS OF THB SBOUBITIBS IKVB8TQB PBOTBOTION 

2 ACT OF 1970 

3 Sbo. 9. The Securities Investor Protectioii Act d 1970 

4 (16 U.8.C. 78a«a et seq.) is am^ided by redesignating sec- 

5 tions 7 throni^ 12 as sections 11 through 16, respectively, 

6 and by inserting immediately after section 6 the following 

7 new sections: 

8 '"SBC. 7. POWERS AND DUTIES OF A TRUSTEE. 

9 ''(a) Tbubtbb Powers.— a trustee shall be vested 

10 with the same powers and title with respect to the debtor and 

11 the property of the debtor, including the same rights to 

12 avoid preferences, as a trustee in bankruptcy under the 

13 Bankruptcy Act has with respect to a bankrupt and die 

14 property of a bankrupt In addition, a trustee may, with the 

15 approval of SIPG but without any need for court approval- 
IB '' (1) hire and fix the compensation of all peramnd 
17 (indnding officers and employees of the debtor and of 
19 its examining anthority) and otiier persons (induding 

19 accountants) that are deemed by the trustee neceeBaiy 

20 for all or any purposes of the liquidation proceeding; 

21 ** (2) ntOise 8IP0 employees for all or any purposes 

22 of a liquidation proceeding; and 

23 ''(8) margin and maintain customer acooonfei of 

24 die debtor for the purposes of section 8 (f ) . 

26 " (b) Tbustbk Duties.— To the extent consistent with 
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1 the imvisioiis of this Aet or as othorwise ordered by the 

2 oonrt, a trustee shall be subject to the same duties u a 
8 trustee in bankruptey, except that a trustee jmy, but shall 

4 have no duty to, reduce to money any securities constituting 

5 customer jmiperty (ur in the general estate of the debtor. 

6 In addition, the trustee shall— 

7 *' (1) deliver securities to or on behalf of customers 

8 to the maximum extent jMracticable in satisfaction of 

9 customer claims for securities of the same dass and series 
10 of an issuer; and 

U ''(2) subject to the pior approval of SIPO birt 

12 without any need for court approval, pay or guarantee 

18 all or any part of die indebtednesa of ^e debtor to 

14 m bank, lender, or other person if the trustee deter- 

Ifi mines that die aggregate market value of securities 

16 to be made available to the trustee upon the, payment 

IT or guarantee of such indebtedness ^k>es not q[»pear jto 

18 be less than the total amount of such payment ^ 

18 .;. guarantee. 

90 ''(c) BapOBTB BT Tbumbb to OouiBi.-r-The trusl^ 

21 shall make to the court and to SIFO such written reports 

3a • as ma^ be required by the Bankruptcy Act, and shall in- 

28 cfaide in such reports information with respfHJt to t|ie progress 

2A nnde in diitributing cash and securities tocostoQiers. Bofik 

^ reports shall be in such form and detail as the Oommisrion 
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1 d6ter]iiiiie& by rate to present fairly the resulte of tbe Uquida- 

2 turn psoeeedang as of the date of or for the period covered 

3 by suob reports, having dm regard for the requrreinents of 
€ seetioa* 17 of thie 1934 Act and the rules prescnbed under 
^ sttchr section and ^be magnitude of items and transactions 

6 involved in connection widi the operations of a broker 

7 oydtoaloTr 

8 *'(d| lKVl»TiGAa:i»NS.— The trustee shallr- 

A *'{i} as soon as piTacticable, investigate the acte, 

10 conduct, property, liabilities, and finandal? condition ef 

M' tiie doblCNr, the operation of its business, and any other 

1^ maitter, to the tisteat relevant to the liquidation prooeeJ- 

^3 ing, and repert thereon to the court ; 

14 ''(2) examkie, by deposation or otherwise, the di- 

JS rectors and offioeps of the dlobtor and aay ether witnesses 

Kt ' oonceraing any ef the matters referred to in pava- 

rt gwph(l>; 

18 ** (3) report to the court any facts ascertained 1^ 

19 the trustee with respeot to fraud, misecmduot^ mismnp- 
9B^ agemttit, and irregriaritles, fad to any causes of tMm 
at 'ffvaBabfe to the (estate; and 

'22 ** {4} m soon as praetioable, prqiare and submit,' te 

SV 8IFC and su^ ether persons as the court designates and 

9f in ntch fonn and maimer as the court directs, a statement 
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^ rf jhiE mvestigaUoii df maH^ri i^^npd Do m paragraph 

2 (1). :......;:y 

3 '^Sa 8L SPSCIAk «l»>yifi(iaN8 i».Jk UWWATION PR9- 
■4":. • CnblBKl; \.- :..:'. ;^:.; '.^s, 

5 " (a) Notice AND Claims.— .: V 

'^ *'(I) NdMOB OF pHOOHB»lKCte.-4^Promptly after 

: 7 Ae appoinlineht of the triisteey sudh troste^rshall causre 

g notice of the commencement of proeeedii^ under this 

9 section to be pdblished in one or iaore newspapers of 

IQ . general cii'ciilation ih the form and maimer determmed 

11 by (&e cbttit/and' at the saihe timiei dall euuie a copy 

12 of sudi nbdee to be mailed to each person, who^ from the 

13 books and records of the debtor^ appieaJrs to hsive been a 
li . oostomei' df the debtor ^ith an 4>pen iK^unt \inthin the 

15 past twek«i iHMths, to the address bi stoh person as it 

16 appeett^ frdiol the books and r^^ords of ihe d^tor. Notice 

17 to Creditors otb^t thail customers shall be ^ven in the 
iB iHGaimet fi^es^i'ib^ by the Baftkniptcy Aet^ except that 
19 mtk lM^i)b diatt be ^inAhf Ace tn^stee. 

29 ^ ^(Sy StATmiMT OF oMim.-^A co^tomer shall 

21 file with ^e trustee & written stat^ften^ of elidm but 

29 Aeed ii<)t ffle a foriiial p^^ 

23 gBi^ott of ^ debtor t6 ai^ pei^on associated with the 

24 debtor i^th the meaning of sectidtt S(iC)|l8) or sec- 
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1 tion 8(a) (21) of the 1984 Act, any benefioial owaer 

2 of 5 per oentam or more of the voting stock of the debtor, 

3 or any member of the immediate family of any mioh 

4 person or owner may be satisfied without formal proof of 

5 claim* 

6 ''(8) TiMB UMITATIONB.— -No daim of a cast<»ner 

7 or other creditor of the debtor whidi is received by the 

8 trustee after the expiration of the six-month period be- 

9 ginnmg on the date of publication of notice under para- 

10 gnjfk (1) shall be aUowed, except tiiat the court may, 

11 upon aplication witiiin such period and for cause shown, 

12 grant a reasonable, fixed extension of time for the filing 

13 of a claim by the United States, by a State or politioal 

14 subdivision thereof, or by an in&nt or incompetent per- 

15 son without a guardian. Any claim of a customer for net 

16 equity which is received by the trustee after the exginr 

17 tioin of such period of time as may be fixed by die court 

18 (not exceeding sixty days after the date <rf publication 

19 of notice under paragraph (1) ) need not be paid or 

20 satisfied in whole or in part out of customer property, 

21 and, to the extent such daim is satisfied from moneys 

22 advanced by 8IP0, it shall be satisfied m cash or yeco- 

23 rities (or both) as the trustee determines is most eco- 

24 nomicd to the estate. 

25 ''(4) Effect on olaims.— Except as otherwise 
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1 piOTided in lliis flection, and without limiting llie powers 

2 and duties of tiie trostee to dischaige obligatioi^ 

3 promptly as specufied in this section, nothing in this seo- 

4 tion shall limit the ri^t of any peison, indading any 

5 subrogee, to establish by formal proof or o^lherwise as 

6 the eoort may provide such daims as such person may 

7 have against the debtor, induding daims for the pay- 

8 men! of money and the delivery of specific secorities, 

9 widioat resort to moneys advanced by SIPO to the 

10 trastee* 

11 ''(b) Faimbnts to CnsT0MBB8.*r-After recdpt of a 

12 written statement of daim porsoani to sdl>sectum (a) (2), 

13 the. trustee shall* pnmiptly disdiaige^ in accordance with the 

14 provisions o| this section, all obligations of the debtor to a 

15 customer rdating to, or net equity daims based VLfon, securi- 

16 ,&^ or cash, by the delivery of securities or the making H>f 

17 payments to or f or tlie account of such customer {subject 

18 to Aa provisions of subsectian (d) and section 9 (a) ). inso- 

19 tu as sndi obligations are ascertainable from the bpoka. and 

20 jscords <rf tiia debtor or a]:6 othervdse estal^^ 

21 &ctionK^ the tarustee. For purposes of 4istributiDg securities 

22 lif^;aiistoi|Ems^ all securities shall be valped ^ of tlie dcNse 

23 of budness on tlie filing date. For poipofes of tfus m 

24 die court shall, among other thiiigs-^ 

25 ''(1)[ with respect to net eqmty'daimByauthoiue the 
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1 trustee to satisfy claims oat of moneys made aTailable to 

2 * die tmstee by SIPO notwi^tanding ike fa<$t diat there 

3 ' bus not been any showing dr detennination that there are 

4 sufficient fonds of the debtor availabto to satisfy such 

5 claims; and 

'^(3) with respect to claims relating to, or net 

7 equities based upon, securities of a class and series of an 

8 - issuer which are ascertainable from the books and 

9 records 6f the debtor or are otherwise established to the 
10 satisfaction at the trustee, authorize the trustee to deliver 
U > ' securitieif of sndr class and series if and to the extent 

12 available to satisfy such chumer in whole or in part, witb 
3:9f- pardal defiveries to be nutdo pro nita to the greiitest 
1^ isxtent considered practicable by the trtistee. 

IS Any payment or delivery of property pursuant to this sub- 

^^ section may be conditioned upon the trustee requiring daim* 

17 flolB to execute, in a form to be deteiinined by the Imate^ 

13 appropriato receipts, suppbrfing affidavits, releases, and 
^ angnmenti, but Aall be without prejufice to any right of 

20 1^ daunalbt to ffle formal proof <rf daim widiin Ae period 

21 specified in subsection (a) (S) for nay bakiiee of secori- 

22 ties or cash to which such clainittt conriders Unttetf entided. 
2^*: "(e) OunoifSEBBLAnDPBbonKnr.'^ 

2^ ''(1) ALLOOATrOV OF OUBTOMBB FBOFBBTT.^nie 

25 (mstee shall allocate customer property of the debtor as 

26 follows: 
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14 tlie aggregate, tlian ooald be received by ike participants 

15 if such partidpants proceeded individually under para- 

16 gmphs (1) and (2). 

17 ''(4) Definition.— For purposes of this subsection, 

18 ike term 'customer' does not include any person who— 

19 ^'(A) is a broker or dealer; 

20 '' (B) had a claim for cash or securities which 

21 by contract, agreement, or understanding, or by 

22 operation of law, was part of the cajutal of the 

23 claiming broker or dealer or was subordinated to 

24 the claims of any or all creditors of such broker or 

25 dealer; or 

14 ''(C) had a relationship of tlie kind specified in 

15 section 9 (a) (5) witb tlie debtor. 

16 A claiming broker or dealer shall be deemed to have 

17 been acting on behalf of its customer if it acted as agent 

18 for such customer or if it held suc^ customer's order 

19 which was to be executed as a part of its ocmtract with 

20 thedebtor. 

21 '' (f ) Traksfsb of Oustomsb Aoooukts*— In order 

22 to fadlitate the prompt satisfaction of customer claims and 
28 ike orderly liquidation ei ike debtor, die tnulee may, pu^ 

24 soant to terms satisfactory to him and subject to the prior- 

25 approval ei 8IF0, sell or otiierwise trtmsfer to another menir 
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1 ber (rf SIPO, without consent of any customer, all or any 

2 part ol the account of a customer of the debtor. In connection 
8 with any such sale or transfer to another member of SIPC 

4 and subject to the prior approval of SIPCy the trustee may-— 

5 ^'(1) waive or modify the need to file a written 

6 statement of daim pursuant to subsection (a) (2) ; and 

7 '^ (2) enter into such agreements: as the trustee con- 

8 siders appropriate under the circumstances to indemnify 

9 any such member of SIPC against shortages of cash or 
10 securities in the customer accounts sold or tngiisferred. 
U The funds of SIPC may be made available to guarantee or 

12 secure any indemnification under paragraph (2) . The prior 

13 iq^proval of SIPC to such indemnification shall be condi- 

14 tioned, among such other standards as SIPC may determine, 
15: upon a detenoination by SIPC that the.probable cost of any 

16 gaoh indemnification can reasonably be expected not to 

17 exceed the cost to SIPC of proceeding under section 9 (a) 

18 and section 9(b). 

19 "^BC. a. SIPC ADYANCSa 

20 /' (a) Abvakges fob Ct73tohsbs' Claims.— In order 

21 tO;^rovide forpnunpt payment and satisfaction (rf net equity 
22. ob^ms .of customers of the debtor; SIPC shaU advance to the 
28 trustee such moneys, not to exceed f 100,000 f or eadi ous- 
24 tomer, as may be required to pay or otherwise satisfy claims 
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1 for the amount by wMeh the net equity ot each customer 

2 exceeds his ratable share of customer property, except that — 

3 " (1) if all or any pcMidcm of the net equity claim 

4 of a customer in excess of his ratable share of customer 

5 property is a claim for cash, as distind; from a claim fmr 

6 securities, the amount advanced to satisfy such daim 

7 for cash shaD not exceed $40,000 for each such ens- 

8 tomer; 

9 '^(2) a customer who holds accounts wi& the 

10 debtor in separaite capacities shall be deemed to be a 

11 different customer in each :»,pacity ; 

12 '' (3) if all or any portion of the net equity daim 

13 of a customer in excess of his ratable share of customer 

14 property is satisfied' by the delivery of securities pur- 

15 chased by the trustee pursuant to section 8(d), the 

16 securities so purdiased shall be valued as of the filmg 

17 date for puiposes of appljrmg the dollar limitations oi 

18 this subsection; 

19 '' (4) no advance shall be made by S^O^ td'ilie 

20 trustee to pay or otherwise satisfy^ cKrectiy or indirecdy, 

21 any net equity daim of a customer who is a generit 

22 • partDOT, officer, or director of the debtor, a beneAeiiit' 

23 owner of Ave per centum or more of taay class ctttfoiky 

24 security of tiie debtor (other Iban a nonotaivertible itodk 

25 having fixed preferential dividend and liquidation 

26 rights) , a limited paf^^tfl ^tk* ft participation of five per 
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1 oentom or morr in the net assets or net profits of the 

2 debtor, or a person who, direcfly or indirectly and 

3 throu^ agreement or otherwise, exerdsed or had the 

4 power to exercise a controlling influence over the man- 

5 agement or policies of the debtor ; and 

6 " (5) no advance shall be made by SIPC to the 

7 trustee to pay or otherwise satisfy any net equity claim 

8 ' of any customer who is a broker or dealer or bank, other 

9 than to the extent that it diall foe established to the satis- 

10 faetion of the trustee, from the books and records of the 

11 debtor or from the books and records of a broker or 

12 dealer or bank, 6r otherwise, that the net equity claim 

13 of such broker or dealer or bank against the debtor arose 

14 out of transactions for customers of such broker or dealer 

15 or bank (which customers are not themselves a broker 
^^ or dealer or bank or a person described in paragraph 
1'^ (4) ) , in which event eadi such (mstomer of such broker 
1^ or dealer or bank shall be deemed a separate customer of 

19 I. Hiedebtor.^ 

20 To the ext^t ihonfeys are aidvaiiced by SIPO to thre trustee 
^ to ]pay er otherwise satisfy the dainil^ <^ customers, in addi- 
22 lion to all other rights it may halve- at law or in eiqpiity, SIPC 
"28' shall be siabrogated ibo the d^dms of stich customers with the 
24 i^^lNs and priorities prtmded in this Act; exdept that SiPC 
96^''nif^$C^^ assert W claim'tigaiiM custoiSlfcr propcarty 
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1 until after the allocation thereof to customers as provided in 

2 section 8 (c) . 

3 ''(b) Othbb Advanoes.— SIPO shall advance to the 

4 taistee— 

5 '' (1) such moneys as may be required to cany out 

6 section 8 (e) ; and 

7 '' (2) to the extent die general estate of the debtor 

8 is not sufficient to pay any and all costs and expenses of 

9 administration of the estate of tlie debtor and of tlie 

10 liquidation proceeding, the amount of sudb costs and 

11 expenses. 

12 ''(c) DiscBBTiONABY ADVANCES.— SIPO may ad- 

13 vance to the trustee such moneys as may be required to— 

14 " (1) pay or guarantee indebtedness of the debtor 

15 to a banki lender, or other person under section 7 (b) 

16 (2) ; 

17 " (2) guarantee or secure any indemnity under sec- 

18 tion 8 (f ) ; and 

19 '' (3) purchase securities under section 8 (d) . 

20 "VEC It. MRKCT PATMBNT PBOCSDUBB. 

21 ''(a) Bbibbminatiov Sbqabdotq Dibboi Pat- 

22 MmriB.— IfBIFOdetanninestfaatr- 
23 ''(1) aoy member ci SIPO (indnding a penon 
24 lAo was a member inthin one hundred 6i|^ ^yi 
26 pmr to sodi detennmatioii has fiuled or Is in daagor 



Digitized by VjOOQIC 



107 

47 
J of fiulkig to meet its obligations to customeis; 

2 ^'(3) one or more of die conditions lepecified in 

3 section 6 (b) (1) exist widi respect to sadi member; 

4 ** (3) the claim of each customer ai die mraiber is 

5 widiin the limits of protection provided in section 9 (a) ; 
5 ^'(4) tiie claims of all costomers of the member 
7 aggregate less than $250,000; 

3 '^ (5) the cost to SIPC of satisfying customer claims 

9 under tiiis section will be less than the cost under a 

10 liquidation proceeding; and 

11 ^' (6) sudi member's registration as a broker-dealer 

12 under section 15(b) of the 1934 Act has been termi- 

13 nated, or such member has consented to the use of the 
34 direct payment procedure set forth m this section, 

15 SIPC may, in its discretion, use the direct payment proce- 

16 dure set forth in this section in lieu of institutang a liquida- 

17 tion proceeding with respect to such member. 

18 '' (b) NonOB.— Fromptiy after a determination, under 

19 subsection (a) that the direct payment procedure is to be 

20 used witii respect to a member, SIFO shall cause notice of 

21 such direct payment procedure to be pubUshed in one or more 

22 newspi^^ers of general circulation in a form and manner. 

23 determined by SIPC, and at the same time shall cause to be 

24 mailed a copy of such notice to eadi person who appeais, 

25 from tile books and iiecords of such member, to have been 



Digitized by VjOOQIC 



108 

48 

1 a customer of the member 'with an open account witiiin the 

2 past twelve months, to the address of such person as it 

3 appears from the books and records of such member. Such 

4 notice shall state that 8IP0 will satisfy customer claims 

5 directly, without a liquidation proceeding, and shall set forth 

6 the form and manner in which claims may be presented. A 

7 direct payment procedure shall b6 deemed to conmience on 

8 the date of first publication under this subsection and no 

9 claim by a customer shall be paid or otherwise satisfied by 

10 SIPC unless received within the six-month period begin- 

11 ning on such date, except that SIPC shall, upon applica^ 

12 tion within such period, and for cause shown, grant a 

13 reasonable, fixed extenson of time for the filing of a claim by 

14 the United States, by a State or political subdivision thereof, 

15 or by an infant or incompetent person without a guardian. 

16 "(c) Payments to Custombes.— SIPC shall prompt- 
1'^ ly satisfy all obligations of the member to each of its cus- 

18 tomwrs relating to, or net equity claims based upon, securi- 

19 ties or cash by the delivery of securities or the effecting of 

20 pajments to such customer (subject to the provisions of sec- 

21 tion 8 (d) atid section 9 (a) ) insofar as such obHgations 

22 are ascertainable from the books and records of the mem- 

23 her or are otherwise established to the satisfaction of SIPO. 

24 For purposes of distributing securities to customers, all 

25 securities fksJl be valued as of the close of business on (he 
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1 date of publication imder subsection (b) . Any pasrment or 

2 delivery of securities pursuant to tiiis section may be con- 

3 ditio^ed upon the execution and delivery, in a form to be 

4 determined by SIPO, of appropriate receipts, supporting 

5 aflSdavits, releases, and assignments. To tiie extent moneys 

6 of SIPC are used to satisfy the claims of customers, in addi- 

7 tion to all other rights it may have at law or in equity, 

8 SIPC shall be subrogated to the claims of such customer 

9 against the member. 

10 "(d) Effect on Claims.— Except as otherwise pro- 

11 yided in tiiis section, nothing in this section shall limit the 

12 right of any person, indudmg any subrogee^ to establish by 

13 formal proof or otiierwise such claims as such person may 

14 have against the member, including claims for tiie payment 

15 of naoi^y and the delivery of specific securities, without 

16 . re^oJrt to moneys of SIPC. 

17 "(e) JuRiM)iCTioN OF District Coubts.— After 

18 ^ SIPC has published notice of the institution of a direct pay- 

19 lE^t procedure under 4his section, any person aggrieved by 

20 ^ny determination of SIPC with respect to his daim imder 

21 sabseqtion {c) may, wijibin six m<mths' following mailing by 

22 iBIPC of its determinaticm with respect to such claim, seek a 

23 £nal Adjudication of sudi daim^ The district courts of the 

24 Vjiiled' ^States ;^iatthaVe' original an^ exdusive jorisdietion 

25 of any dvil action for the adjudication of such claim, without 
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2 regard to the dtizenship of the parties or the amount in con* 

2 troversy. Any such action shall be broagfat in the jacBdal 

3 district where the head office of the debtor is located. Any 

4 determination of the rights of a customer under subsection 

5 (c) shall not prejudice any other right or remedy of the 

6 customer against the member. 

7 " (f ) DlSOONTIlOJANCB OP DiKBCT PaTMBNT PbOGB- 

8 DUBBS.— Ify at any time after the institution of a direct pay- 

9 ment procedure with respect to a member^ SIPO determmes, 

10 in its discretion, that continuation of such direct payment 

11 procedure is not appropriate, SIPC may cease such dfarect 

12 payment procedure and, upon so doing, may seek a protective 

13 decree pursuant to section 5. To the extent payments ol cash, 

14 distributions of securities, or determinations with respect to 

15 the validity of a customer's claim are made under this 8ecti<m, 

16 such payments, cUstributions, and determinations shall be 

17 recognized and given full effect in the event of any subsequent 

18 liquidation proceedmg. Any action brought under subsection 

19 (e) and pending at the time of the appointment of a trustee 

20 under section 5(b) (3) shall be permanently stayed by Hie 

21 court at ike time of such appointment, and the court shall 

22 enter an order directing ike dransfer or removal to it of such 

23 suit Upon such ranoval or transfer tlie complaint in such 

24 action shall constitute ^ plaintiff's daim in tiie fiqmdation 
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2 prooeediBg, if appropriAte, and shall be deemed received by 
Ae imstoe on die date of his appointment regardless of the 

o date oi actoal traosfor or removal of sadb action. 

^ /'(g) Sbfbbbngbs.— For pmposes ci this section, any 

K reference to the tmstee in sections 7(b) (1), 8(d), 8(f), 

g 9(a), 16(3) and 16(12) shall be deemed a refeience to 

J BlPOf and any leiference to the date of publication of notice 

g nnder section 8 (a) shall be deemed a reference to the publi- 

9 cation of notice under this section/\ 

;|0 OOMMIS8ION FUKOOSONS 

^ Sbo. 10. Section 11 (a) of such Act (15 U.S.O. 78ggg 

^ (a) ) , as redesignated by this Act, is amended by striking out 

3^3 ^'or regulations pursuant to section 3 (e) and section 9 (f) " 

14 and inserting '^pursuant to section 3(e) (3) and section 

15 18(f)". 

19 BXAlCINIirO AUTHOBITT PUK0TI0K8 

17 Sbo. 11. Section 12 of such Act (15 U.S.a 78hhh), 

18 as redesignated by this Act, is amended— 

19 ( 1 ) by inserting *% or collection agent if a collection 

20 agent has been designated pursuant to section 13 (a) ," 

21 - immediate^ after ^^exexnining authority*' the first place 

22 it appears; and 

28 (2) by inserting^'or collection agent*' immediately 

2i after ^'exaxtuning autiiority*' the seooiid j^ace it appears. 
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1 FUKGTIOKS OF SBLF-BEQULATOBY OBOANI^ATIONS 

2 Sec. 12. Section 13(a) of such Act (15 U.S.G. 78iii 

3 (ft) ) is amended to read as follows : 

4 " (a) Collection Agent.— Each self-regulatory orga- 

5 nization shall act as collection agent for SIFO to collect the 

6 assessments payable by all members of SIFO for whom such 

7 self-regulatory organization is the examining aathority, unless 

8 SIFC designates a self-regulatory organization other than the 

9 examining authority to act as collection agent for any mem- 

10 ber of SIFC who is a member of or participant in more than 

11 one self-regulatory organization. If the only self-regnlatory 

12 organization of whidi a member of SIFO is a member or in 

13 which it is a participant is a registered clearing agency that 

14 is not the examining autJiority for the member, SBPO may^ 

15 nevertheless, designate such registered clearing agency as 

16 collection agent for the member or may require that pay- 

17 ments be made directfy to SIFO. The collection agent shall 

18 be obligated to remit to SIFC assessments ndade under section 

19 4 only to die extent that payments of such assessment are 

20 received by such coUection agent. Members of SIFC who are 

21 not members of or piurticipants in a self-regulatory organizar 

22 tion shall make payments directly to SpPC'i* 

23 (b) Section 13<b) of such Act (16 U.S.G. 78iii(b>), 
2i as redesignated Jby tihis Act, is amended by inserting '^and 
25 section 5(a) (2)'' immediately after "section 5(a) (1)". 
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1 (o) fiectum 13(c) of such Act (15 n.S.O. 78iii(c) ), 

2 BB redecngnated by this Act, is amended to read as follows ; 

3 *' (c) Inbpbotions.— The self-regulatory orgaalsation 

4 of which a member of SIFO is a member or in which it is a 

5 participant shall inspect or examine such member for com;^ 

6 pliance with applicable financial responsibility nUes, except 

7 thalr- 

8 ''(1) if the self-regolatory organization is a regi»* 

9 tered clearing agency, the Gommisuon may designate 
10 itself as responsible for the examination of sach member ; 
U for compliance with applicable financial responsibility^ 

12 roles; and .,: 

13 '^(2) if amemberof SlPCisamemberof orpartior 

14 ipant in more than one self-regolatory organization, the . 

15 Commission, porsoant to section 17 (d) of the 1934 Act, 
le shall designate one of soch self-regolatory organizations 

17 or itself as responsible for the examination of sueh mem^ , 

18 ber for compliance with applicable financial responsi-. 

19 bility roles.". 

20 (d) Section 13(f) of soch Act (15 U.S.G. 78iii(f) )^ 

21 as redesignated by this Act, is ame^ded to read as follows; 

22 '' (f ) Financial C!ondition of Mbmbesbs.— Th^ Comr 

23 mission. may, by soch roles. as it determines necessary ox 

24 appropriate in ihe poblic interest and to carry oot the por: 

25 poses of this Act, reqoire any self-regolatory organization to 
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1 furnish SIPG with reports and records (or copies thereof) 

2 relating to the financial condition of members of or par- 

3 ticipants in sach self-regolatory oi'ganization/\ 

4 PBOHIBITED ACTS 

5 Sbo. 13. (a) Section 14(a) of sach Act (15 U.8.0. 

6 78jjj (a) ) , as redesignated by this Act, is amended — 

7 (1) '>y insertmg "and penalty" inmiediately after 

8 "interest"; and 

9 (2) by striking out 'lie" each place it appears and 

10 inserting "it" m lieu thereof. 

11 (b) Section 14 (b) of such Act (15 U.8.0. TSjij (b) ) , 

12 as redesignated by this Act, is amended — 

13 (1) l>y inserting "or for whom a direct payment 

14 procedure has been initiated" immediately after "Act" 

15 each place it appears^; and 

16 (2) in the subsection headmg, by inserting "oB 

17 ' Initiation of Dibbct Tayment Fbooedubb" im- 

18 mediately after '^Tbustbb". 

1» (c) Section 14(c) of such Act (15 U-S.O. 78jjj(e)) 

20 is amended to read as follows : 

21 " (c) CONCBALHENT OF ASSBTB; FaLSB STATBMXHn 

22 obOlaimb.— 

23 ''(1) Sfboific pbohibitbd acts.— Any perwm 

24 who, direcdy or indurectly, in connection with tut in oon- 
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1,<: tonyplation of any liquidation proceeding or direct pay^ 

2 ment procedure— 

3 ** (A) emplojTS any device, scheme, or artifice 

4 to defraud; 

5 ^^B) engages in any act, practice, or course 

6 of business which openvtes or would operate as a 

7 fraud or deceit upon any person ; or 

8 ''(G) fraudulently or with intent to defeat this 

9 Act- 
io ''(i) conceals or transfers any property 
U belonging to the estate of a debtor ; 

12 ^^(ii) makes a false statement or account; 

18 *^ (m) presents or uses any false daim for 

24 proof against the estate of a debtor ; 

3^5 ' '^(iv) receives any material amount of 

16 property from a debtor ; 

Yj *'(v) gives, offers, receives, transfers, or 

IQ obtains any money or property, remuneration, 

ig compensation, reward, advantage, other con- 

26 sideration, or promise thereof, for acting or 

21 forebearing to act; 

22 'M^) conceals, destroys, mutilates, falsifies, 
28 makes a false OTtry m, or otherwise falsifies any 
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1 document affecting or relating to the property 

2 or affairs of a debtor; or 

S " (vii) withholds, from any person entitled 

4 to its possession, any docmnent affecting or 

5 relating to the property or affairs of a debtor, 

6 shall be fined not more than $50,000 or imprisoned for 

7 not more than five years, or both. 

8 "(2) Fraudulent convbksion.— Any person 

9 who, directly or indirectly steals, embezzles, or fraadu" 

10 lently, or with intent to defeat this Act, abstracts or con* 

11 verts to his own use or to the use of another any of tho 

12 moneys, securities, or other assets of SIPC, or otherwise ' 

13 defrauds or attempts to defraud SIPC or a trustee by : 

14 any means, shall be fined not more than $50,000 or 

15 imprisoned not more than five years, or both/'. 

16 LIABILITY, ADVERTISING, AND OTHER MISCELLANEOUS 

17 PROVISIONS 

18 Sec. 14. (a) Section 15(d) of such Act (15 U.8.C. 

19 78kkk (d) ) , as redesignated by this Act, is amended— 

20 (1) by inserting ", officers, or employees" im- 

21 mediately after "Du^tors"; and 

22 (2) in die subseotion heading, by inserting '', Of- . 

23 FI0EB8, OB Employbbb" immediately after ''DibbOt 

24 toes". 

25 (b) Section 15 (e) of such Act (15 U.S.C. 78kkk (e) ) , 
2S as redesignated by this Act;, is amended to read as follows: 
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\ . ;. "(e) Advertisikq.— SIPC shall by bykw prescribe 
2. ^ maimer in whiob a member of 6IFC may display any 

a sign or signs (or include in any advertisement a statement) 

4 relating to the protection to customers and their aocomits, or 

5 any otber protections^ afforded under this Act. No member 

6 may display a^y such sign, or include in an advertisement 

7 any such statement, except in accordance with such bylaws. 
8 . SIPC niay also by bylaw prescribe sudi minimal reqaire- 
9 ments as it considers necessary and appropriate to require 

:iO a member of SIFO to provide public notice of its member-. 

11 ahipmSIPC."- 

12 (c) Section 15 (b) of such Act (15 U.S.C. 78kkk (b) ) , 

13 as redesignated by this Act, is repealed, and subsections (c) 

14 through (h) of section 15 are redesignated as subsections 

15 . (b) tiuroagb (g) , respectively. 

16 DEFINITIONS 

17 Sec* 15, Section 16 of such Act (15 U.S.C. 78111), as 
IS redesignated by this Act, is amended to read as follows: 

19 "SBC. 16. DEFINITIONS. 

20 "For purposes of this Act, including the application of 

21 ; the Bankruptcy Act to a liquidation proceeding : 

22 "(1) Bankeipptct act.— The term 'Bankruptcy 

23 Act' means, except where the context indicates otherwise, 

24 those provisions of the Bankruptcy Act relating to ordi- 

25 nary bankruptcy (chapters I through VII) as now in 

26 effect or as amended from time to time, and includes the 
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1 rules of bankraptcy procedure promulgated mik respect 

2 to such provisions, but does not indude the proYisimis of 

3 section 60e of the Bankruptcy Act^ relating to stod[- 

4 broker bankruptdes. 

5 ''(2) Commission.— The tmn 'Oommisnon' means 

6 the Securities and Exdiange Commission* 

7 ''(3) Customer.— The term 'customer' of a debtor 

8 means any person (mduding any person with whom die 

9 debtor deals as principal or agent) who has a daim mi 

10 account of securities received, acquired, or hdd by Hie 

11 debtor in the ordinary course of its business as a broker 

12 or dealer from or for the securities accounts (rf such per- 

13 son for safekeeping, with a view to sale, to cover con- 

14 summated sales, pursuant to purchases, as coDatnral 

15 security, or for purposes of effecting transfer. The tenn 

16 'customer' indudes any person who has a daim against 

17 the debtor arising out of sales or conversions of such 

18 securities, and any person who has deposited cash with 

19 the debtor for the purpose of purchasing securitiea, but 

20 does not mdude— 

21 ** (A) any person to the extent that the daim 

22 of such person arises out of transactions with a 

23 foreign subsidiary of a member of SIFC; or 

24 *' (B) any person to the extent that sndi pers<m 

25 has a chum for cash or securities whidi by oontraet, 
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1 agreement, or understanding, or by operation of 

2 law, is part of the capital of the debtor, or is sab- 

3 ordinated to the claims of any or all creditors of 

4 the debtor, notwithstanding that some ground exists 

5 for declaring such c<mtract, agreement, or under- 

6 standing void or voidable in a suit between the 

7 claimant and the debtor. 

8 ''(4) OUSTOMEB NAMB 8B0UBITIE8.— The term 

9 'customer name securities' means securities which were 

10 held for the account of a customer on the filing date by 

11 or on behalf of the debtor and which on the filing date 

12 were registered in the name of the customer, or were in 

13 the process of being so registered pursuant to instruo- 

14 tions from the debtor, but does not include securities 
1^ rei^stered in the name of the customer which, by en- 
1^ dorsement or otherwise, were in negotiable form. 

1' " (6) CuBTOMKB PKOPEBTY.— The term 'customer 

18 property' means cash and securities (except customer 

19 name securities delivered to die customer) at any time 

20 received, acquired, or held by or for the account of a 

21 debtor from or for the securities accounts of a customer, 

22 and the proceeds of any such property transferred by 

23 the debtor, including property unlawfully converted. 

24 The term 'customer property' includes— 

2J> " (A) securities held as property of the debtor 
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1 to the extent that the inability of the debtor to 

2 meet its obligations to customers for their net equity 

3 claims based on securities of the same class and 

4 series of an issuer is attributable to the debtor's non- 

5 compliance with the requirements of section 15(c) 

6 (3) 0^ ^^6 1^^ A^^ <^d ^h® ^^ prescribed under 

7 such section; 

8 "(B) resources provided through the use or 

9 ' realization of customers' debit cash balances and 

10 other customer-related debit items as defined by 

11 the Commission by rule ; 

12 "(C) any cash or securities apportioned to 

13 customer property pursuant to section 6(d) ; and 
34' " (I^) «J^y other property of the debtor which, 

15 upon compliance with applicable laws, rules, and 

16 regulations, would have been set aside or held 

17 for the benefit of customers, unless the trustee deter- 

18 mines that including such property withm the mean- 

19 ing of such term would n6t significantly increase 

20 customer property. 

21 " {Q) Dbbtob.— The term 'debtor' means a mem- 

22 ' ber of SIPO with respect to whom an application for a 

23 protective decree has been'filed under section 5 (a) (3) 

24 or a direct payment procedure has been instituted under 
25" section 10(b). 
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1 '*(?) BxAMiNiism AitJTdoKirY;— The tenn 'ex- 

2 aauning authority' means, wkk respect to any member 

3 of SIPC (A) the self-regnlat<»y organization which 

4 mspects or examines such member of SIFCt, or (B) the 

5 CommissdoB if sudi member of BIPC is not a member of 

6 or partidpant in any self^^^^ulatory organization or if 

7 the Comnussion has designated itsdf examining author- 

8 ity for such member pursuant to section 13 (c) . 

9 '' (8) FfLTNG DAm— The tenn 'filing date' means 

10 die date on whidi an application for a protective decree 

11 is filed under section 5(a) ( 3 ) , except that*^ 

12 • - ''(A) if a petition was filed before such date by 

13 or against the debtor under Ae Bankruptcy Act, 

14 or under chapter X or XI^ sodi Ad;, as now in ' 

15 efitect or as ani^ided from time to time, the term 

16 'filing date' means the date on whidi such petition 

17 • was filed; 

18 ' -* <B) if the debtor is the subject of a proceed- 

19 ' ing peni&ig'in any comt or before any agency of 

20 the United States or any State Jnwlneh a receiver, ' 

21 " ^'^ trustee, or liquidator for such debtor has been ap- 

22 ''^'*' 'pointed and mA proceeding wa« coiaimeiiced before 

23 ihe diate on wfakh such appHcfl^on was filed, die 

24 teneft '^filhg date' meiand die' dttte^'oo which such' 

25 piifooee£ngwali commenced; or • 
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1 ''(0) if die debtor is the sabjeot of a direct 

2 payment procedure or was ike sabject of a di* 
V ' sect payment procisdure discontinued by BIFC por- 

4 \ snant to section 10 (f ) , the term 'filing date' means 

5 the date on whidh notice of such direct payment 
() procedore was pablished under section 10 (b) . 

7 ''(9) FoHBiGK SUBSIDIABT.— The term 'foreign 

8 subsidiary' means any subsidiary of a member of 
SIFO whidh has its principal place of business in a 

10 foreign country or wluch is oiganized under the laws of 

11 a foreign countay* 

12 ''(10) Gboss bbybkues fbok thb sbouritibs 

13 BU8INBS8.— The term 'gross revenues from the securities 

14 business' means the sum of (but without duplication) — 
1^ **{A) commissions earned in connection with 

16 transactions in securities effected for customers as 

17 agent (net of commissions paid to other brokers and 
13 dealers m c<mnection with such transactions) and 

19 markups with reflect to purchases or sales of securi- , 

20 tiesasprinmpal; 

21 <<(B) diarges for executing or dearing trans- 

22 . actions in securities fcur other brokers and dealers; 

23 *' (0) tiie net realiaed gain, if aay» from prind- 

24 pal traasaoticnks in securities in tradiug accounts; 
^ " (D) tiie net profit^ if any, from tiie manage- 
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i mmt of or partidpation in die underwriting or dis- 

:> tribationcrfaeoorities; 

:i '* (E) interest earned on oostomen' seciirities 

I aoeonntB; 

5 '' (F) fees for inyestment advisory servioes (ez- 

() cept when rendered to one or more registered investr 

7 ment companies or insoranoe company separate 

8 aceoonts) or aoconnt supervinon with respect to 

9 eecorities; 

10 ''(G) fees for the sofidti^oii of proxies with 

11 respect to, or tenders or exdianges <tf> securities; 

12 ''(H) income from service chaiges or other 

13 surcharges wiA respect to seourilite; 

14 ''(I) except as otherwise provided by role of 

15 the Oommission, dividends and interest recdved oh 
1^ securities in mvestment aeeoants of the broker or 

17 dealer; 

18 "(J) fees in connection with pat, call, and 

19 other qrtion transaotiims in securities; 

ao "(E) commisdons earned frdm transactions 

21 in (i) certificates of depodt, and (ii) Treasury 

22 Inllsy bankers acceptances, or commercial paper 

23 wfaidi have a maturity at the time of issuance x>t 

24 not exceeding nme months, exdudve of days«<rf 

25 ^i^race, or any renewal thei^ the maturity of whicfa 



Digitized by VjOOQIC 



124 

64 

1 h liJkewigie liimted, except that SIPO shall by by- 

2 law include m the aggregate, of gross revenues only 

3 an appr^riate percentage of such conunissions 

4 based on SIFC's loss experience with respect to 

5 sttch itafitnunentfi ever at least die preceding five 
G years; and 

7 ''(^) ^^^ A^ ^^^ inccmie friHn such other 

8 categories of tibe securities bci«iiesB as SIPG shall 

9 provide by bylaw. 

10 Such teim does not uidade re\ enues received by a broker 

11 or dealer in c<mnection widi the distribution of shares 

12 of a rc^st^fed opai end investment company or unit 

13 mvestment trust or revenues dmved by a broker or 

14 dealer from the safe of vuiable annuities or from (iie 

15 cfflidttct 4d (be busiaess #f insurance. 

16 ''(11) liiQUiDATiox PBOGSSMKG.— The term 

17 'liquidation proceeding' means any proceeding for the 

18 liquidation of a debtor under this Act in which a trustee 

19 has been appointed under sectioii d (b) (3) . 

20 " < 12) Nbt BQUiTr,r-Tbe term 'net equity' means 

21 the dollar amoimt of the account or accounts of a cus- 

22 tomer, to be determined by— 

23 " (A) caloula^g the sum Iviiidi would have 

24 been owed by the debtor to such customer if the 
26 debtor had Uquidatod, by sale cf purchase on the 
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1 • fifinff itate, all secitfities positicm^ of mA eustomer 

2 (other than castomer name decurities reelaiined t^ 

3 ' sach eustomer) ; miiitis 

4''' ' " fB) Miy indebteAiesff of duch customer to the 

5 debtor on the fiBng date ; plus 

6 '* {€} any payment by sueh eustomer of such 

7 indebtedness to the debtor wfaicfa is miade with the 

8 approtal of the trustee ailSd within sudi period as 
9-- ' the trustee maty determine (but in no event more 

10 thafli ratty days after the publication of notice under 

11 seelion 8 (a) ) . 

12 * In detennmihg net equity under this paragraph, accounts 

13 * - held by a customer in separate capacities shall be deemed 
14* to be accouirts of separate customers. 

15 '■ ' *'(13) PBStoirS KBGISTEBBD AS BHOKBES OB 

16 DBAliBBS.— Tie term 'persons registered as brokers or 

17 dealers' iildlndes any person who is a member of a 
•18 * national sectirities exchange. 

19 " (14) PEbrildTiVE DECBBB.— The term 'protective 

20 * decree' means k decree, issued by a court upon applica- 

21 tion of SIPC under section 6 (a) (3) , that the customers 

22 of a member of SIPC are m need of the protection pro- 

23 ^ded under this Act. 

24 "(15) Sboubity.— The tenn 'security' means any 

25 note, stock, treasury stock, bond, debenture, evidence <rf 
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1 . indebtedness/ imy collateral trust certificate, preorgaair 

2 zadon certificate or subscription transferable share, Tot- 

3 ing trust certificate, certificate of deposit^ certificate of 

4 deposit for a security, any investment contract or certifi- 

5 cate of interest or participation in any profit-sharing 

6 agreement or in any oil, gas, or mineral royalty or lease 

7 (if such investment contract or ii^terest is the subject of 

8 a registration statement with the Oommisrion pursoant 

9 , to the provisions of tl^e Securities Act of 1988), any 

10 certificate of interest or pai^dpation in, temporary or 

11 interim certificate for, receipt for> guarantee of, or war- 

12 rant or right to subscribe to or purduuie or sell any erf 

13 the foregoing, and any other instrument commonly 

14 known as a security. The term 'security' does not indude 

15 any currency, or any commodity or related contract or 

16 futures contract, or any warrant or right to subscribe to 

17 or purchase or sell any of tlie foregoing/'. 

18 AMBNDMBNT TO THB SBOUBITIBS BXOHANQfl ACT OF 1984 

19 Sbo. 16. Section S (a) of the Securities Exchange Act 

20 of 1984 (15 IJ.S.O. 78c (a) ) is amended by addmg at tlie 

21 end thereof the following new paragraph: . 

22 ''(4^). '^^ toi™ 'financial responsibility rules' 

23 means the rules and regulatipns of the. Commission or 

24 the irules and regulations prescribed by any sdf- 

25 : regulatory organization relating to finandal respon- 
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1 sibility and related practices which are designated by 

2 the Gommissiony by role or regalati<my to be financial 

3 responsibility rules/'. 

4 TABLE OF CONTENTS 

5 Sbo. 17. The table of contents of the Securities Investor 

6 Protection Act of 1970 (15 U.S.G. 78aaa et seq.) is 

7 amended to read as follows : 

"TABLE OF CONTENTS 

"Sec 1. Short title. 

"Sec 2. Applicadonof Securities Exchange Act of 1084. 

"Sec 8. Securities Investor Protection Corporation. 

"Sec i. SIPO Fipid. 

"Sec 5. Protection of customers. 

"Sec 6. General t>rovi8ion8 of a liquidation proceeding. 

"Sec 7. Powers and duties of trustee. 

"Sec 8. Special provisions of a liquidation proceeding. 

"Sec 9. SIPC advances. 

"Sec 10. Direct payment procedure. 

"Sec 11. SEC functions. 

"Sec 12. Examining authority functions. 

"dec 18. Functiolis of self -regulatory organizations. 

"Sec 14. Prohibitied acts. 

"Sec 16. Misoellaneons provisions. 

"Sec 16. DeBnitiMis.''. 

Passed the House of Representatives November 1, 1977. 

Attest: EDMUND L. HENSHAW, JR., 

Clerk. 
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"2ICnHei> &Uxie» .Smoie 

COM M ITTK ON BANKINO. HOiWINO AND URBAN AFTAIIIS 
WASHINOTON. D.C. 20S10 



March 9, 1978 



Mr. Howard Menell 
Counsel for 

Senate Subcommittee on Securities 
A719 Immigration Building 
Washington, D.C. 20510 

Dear Howard, 

Enclosed are materials pertaining to the Securities 
Investor Corporation Act by one of my constituents, 
Mr. Allen Mansfield. I*m forwarding them on to the 
subcommittee for its use during consideration of 
amendments to this act. I have written to Mr. 
Mansfield and have informed him of my actions on this 
matter. 

With best wishes. 

Since 



5 ton 
Enclosure 
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THE SECURITIES INVESTOR PROTECTION CORPORATION ACT 
"A CRITIQUE" 

The Securities Investor Protection Corporation, 
(hereinafter known as SIPC) was formed at the end of 1970 
by the Act passed by Congress in great haste. Action was 
necessary at that time, since the failures in the stock 
brokerage industry gave threat of a serious snowballing 
effect. The Act was generally an excellent Act conceived 
on fine principles. 

It is unfortunate that many serious problems 
have developed concerning SIPC and this critique will 
summarize and analyze various law review articles which 
have been published concerning the Act. Congress is 
now considerii^ig amendments and it would seem that most 
Senators and Representatives are not aware of the many 
shortcomings that have developed and the way in which the 
original intent of Congress may have been perverted in the 
actual administration of SIPC. 

The salient points are analyzed briefly below. 
In general, the amendments being considered by Congress are 
advantageous, but this is an excellent opportunity for 
Congress to review the entire Act in the light of what has 
transpired in the years of actual operation. 



Digitized by VjOOQIC 



130 

THE SECURITIES INVESTOR PROTECTION CORPORATION ACT 
"A CRITIQUE" 

INDEX 



I. THE STOCK BROKERAGE INDUSTRY DOMINATES THE 
SI PC BOARD 

II. THE SIPC ADMINISTRATION HAS BEEN A GHASTLY 
BOON-DOGGLE 

III. SIPC HAS PERVERTED THE ACT BY DOMINATING THE 
TRUSTEES 

IV. AN IRRESOLVABLE CONFLICT OF INTEREST EXISTS 
UNDER THE PRESENT SIPC ACT 

V. THE COVERAGE OF THE ORIGINAL SIPC ACT HAS 

BEEN SERIOUSLY EMASCULATED BY RULES PROMULGATED 
BY SIPC 

VI. THE SIPC LEGAL STAFF HAS PERVERTED THE INTENT 
OF CONGRESS AND THE MEANING OF THE LAW 

VII. CLAIMS ARE NOT BEING SETTLED PROMPTLY, AS INTENDED 
BY CONGRESS 

VIII. THE LARGE ADMINISTRATIVE EXPENSES OF SIPC HAVE 
CAUSED THE RIGHTS OF CREDITORS AND WAGE EARNERS 
TO BE PREJUDICED 

IX. SIPC HAS EFFECTIVELY DEPRIVED MARGIN ACCOUNTS 
OF MOST COVERAGE 

X. SIPC REFUSED TO ADMIT THAT IT IS AN INSURANCE 
COMPANY 

XI. SIPC PERMITS TRUSTEES TO MAKE INCOMPLETE AND 
VAGUE REPORTS AND TO FAIL TO KEEP PROPER RECORDS 

XII. SIPC REFUSED TO COMPENSATE FOR FAILURE TO DELIVER 
CASH OR SECURITIES PROMPTLY 

XIII. SIPC HAS REFUSED TO REIMBURSE ATTORNEY'S FEES 
TO CUSTOMERS 
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XIV. SIPC REFUSES TO PAY INTEREST ON CLAIMS 

XV. SIPC HAS PERVERTED COURT PROCEDURE TO FURTHER 
PREJUDICE CUSTOMERS 

XVI. THE SECURITIES AND EXCHANGE COMMISSION HAS 
BEEN EXCLUDED BY SIPC 

XVII. SIPC IS SO DOMINATED BY THE INTERESTS OF THE 
BROKERAGE INDUSTRY THAT IT IS NOW REQUESTING 
THAT THE ASSESSMENTS CHARGED TO BROKERS BE 
REDUCED TO 25 PERCENT OF THE AMOUNT ORIGINALLY 
SET BY CONGRESS 

XVIII. SUMMATION 
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I 

THE STOCK BROKERAGB INDUSTRY DOMINATES 
THE SIPC BOARD 

The Act gave the brokerage industry practical 
control to begin with through the nomination of three (3) 
directors out of the seven (7) . Naturally, the nominations 
have generally been from the big, powerful Wall Street 
firms. 

However, the public is in reality not represented 
at all. One of the so-called public representatives- is the 
chairman of a billion dollar trust fund whose interests run 
quite parallel to that of the stockbrokers. The only other 
public representative is Mr. Hugh Owen, the Chairman; and, 
unfortunately, he is not a person who will resist the over- 
whelming majority for the benefit of the public because of 
age and disposition. It would take a strong public represen- 
tative to even attempt to resist these overwhelming odds. 

II 
THE SIPC ADMINISTRATION HAS BEEN A GHASTLY 
BOON-DOGGLE 

It is unfortunate that in many cases the cost 
of administration for the trustee and his attorney alone 
have been more than the amount of actual claims paid to 
customers . This does not include the large overhead of 



Digitized by VjOOQIC 



133 

the SIPC central office in Washington and their staff of 
attorneys . 

The reasons are simple, i.e. the moist prestigious 
and expensive law firms are hired who work in tandem with 
the most expensive CPA firms. The practice is often to 
appoint a partner of the CPA firm (such as Arthur Young & 
Co.) as trustee and he has all the work done by his own 
firm. When the attorney is appointed for this trustee, it 
is often the largest and most expensive law firm in town, 
which often assigns attorneys to the case who are available 
(often for good reason) but not particularly qualified. 

There is nothing wrong with the most prestigious 
law firm or the expensive CPA firm, but they are simply 
not needed and are not experienced in these types of opera- 
tions. They immediately refuse to employ or use the help 
of any experienced cashiering personnel of the defunct firm 
and laboriously start from the beginning. This is as if 
the FIDC would reconstruct all the banks' books every time 
a failure was imminent. 

There is a big difference between a high priced 
CPA firm and an efficient brokerage cashier. Claims could 
be tabulated and submitted for payment in one week by any 
experienced cashier instead of the three months to nine 
months that laborious CPA work involves. 

Actually, in one case the Court was so aghast 
at the fees that it refused to approve them; however, few 
courts are this forceful. The liquidations could be carried 
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on for ten percent (10%) of the present cost by turning 
them over to people experienced in the cashiering end of 
the securities industry and by keeping these. vultures out. 
A bonded experienced cashier or referee in bankruptcy can 
be trusted 'far more than the expensive prima donnas SIPC 
has been hiring. 

Ill 
SIPC HAS PERVERTED THE ACT BY DOMINATING 
THE TRUSTEES 

The Act, as written by Congress, gave power to 
the trustee, with SIPC really performing only the passive 
function of supplying the money needed. 

However, such has not been the case. SIPC, in 
the early days, appointed trustees who got into disputes 
with SIPC because of SIPC's refusal to pay legitimate 
claims. These trustees have never again been appointed 
and are on the SIPC blacklist. Only the trustees from the 
firms who follow SIPC's directions absolutely are reappointed. 

Even worse, SIPC's Washington attorneys dominate 
the legal firms who are supposedly the trustees' attorneys. 
There is no question who is calling the shots. If the law 
firm did not follow SIPC's orders as to who to pay, they 
would never be reappointed. 

The position SIPC takes as to their relationship 
to the trustee is almost humorous. On the one hand, SIPC 
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States that the trustee has all power and they exercise 
no control and in fact don't. even "advise" him. Then, 
in the next breath, they admit that the trustee can pay 
no claim without their approval and in one case actually 
went to court to keep the trustee from paying a claim. 
In fact, in one case, SIPC claimed that the attorney for 
the trustee was SIPC's attorney (evidently because they 
paid him) and claimed the attorney/client privilege . 

How can a trustee be "independent" when SIPC 
tells him which claims he can pay, and when the trustee's 
own paycheck comes from SIPC? Just let the trustee get 
out of line and note how long he waits for his money. 
On the West coast, one legal firm and the trustee were 
waiting almost a year to be paid, and they are in the good 
graces of SIPC. How long would they wait if they had 
crossed swords with SIPC? 

IV 
AN IRRESOLVABLE CONFLICT OF INTEREST 
EXISTS UNDER THE PRESENT SIPC ACT 

No insurance company ever wants to pay any claim. 
They do so because they have to attract future business or 
because the courts make them do so. Unfortunately, SIPC 
doesn't need to worry about attracting future insureds. 
They are not responsible to anyone. Further, as discussed 
infra, SIPC even claims that Insurance Law is "not applica.ble 
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as against itself". 

Since SIPC is run by the stockbrokers who pay 
all of its expenses through assessments, the fewer claims 
paid, the lower their assessments. Thus, there is every 
incentive to pay fewer claims, and no incentive to liber- 
ally interpret the law Congress passed. 

As an illustration, SIPC should have no need of 
a powerful Washington legal staff. Tlje trustees each have 
their own attorneys (sometimes four or more attorneys 
working on one case) . The SIPC is supposed to be a fair, 
impartial insurance company who merely establishes rules 
and guidelines, and advances money as needed to trustees. 
Where is the need of a legal battery always on call and 
drawing fat salaries? 

The actual function of the SIPC Washington legal 
staff is to litigate against their own insureds. SIPC has 
developed a large, powerful legal staff whose function is 
to be the "adversary" of their own insureds. Their record 
has been utterly fantastic if you consider it from the point 
of view of not paying claims. They have, on occasions, 
persuaded both the Court of Appeal and Supreme Court to 
overrule what were decisions very much in the public interest. 

As Law Review articles have pointed out, SIPC, 
instead of being the "protector" of the claimants, has 
become their " adversary " , and a very vicious one. Every 
legal step has been to reduce payments both by interpreta* 
tions that narrow the coverage of the Act and by disallowing 
claims. 
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Congress certainly showed no intent for such 
conduct in drafting the Act. SIPC has pushed aside the 
-trustees who are supposed to decide claims, and has taken 
•unto itself the job of eliminating every claim possible. 
In not one case have they taken the position of aiding a 
c:laimant. 

In one case, SIPC threatened to " bury a claimant " 
in legal paperwork if he refused to accept their inadequate 
offer of settlement. They have succeeded in doing this 
with expenditures that will amount to $100,000, and this 
claimant has not the resources to resist them. If fact, 
SIPC maintains that legal expenses of successful claimants 
will in no case be reimbursed. They come out of his pocket, 
and may equal as much as the total value of his claim. 

One astute Washington observer has stated that 
the stockbrokerage industry was forced to push the SIPC 
Act through in 1970 when the public was threatening in 
great numbers to withdraw their brokerage accounts. Now 
that the run has been stopped, the stockbrokerage industry 
wishes SIPC would dry up and go away. They don't want to 
pay assessments to pay off anyone's claim. 

The public would have been better off to have 
the insurance funds used in paying their claims rather than 
having the very insurance company created to pay them fight- 
ing to not pay the claims, and instead spending the money on 
attorneys. 
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There is a tremendous conflict of interest when 
the legal staff of the Government created insurance company 
constantly fights with the claimants. 

V 
THE COVERAGE OF THE ORIGINAL SIPC ACT 
HAS BEEN SERIOUSLY EMASCULATED BY RULES 
PROMULGATED BY SIPC 

It would seem from reading the Act that Congress 
was instituting broad coverage. However, SIPC seems to 
have different ideas and has apparently tried to keep 
from paying every claim possible. 

The maximum coverage under the Act is $50,000 
and that only under certain conditions. Many of the larger 
firms have taken out additional coverage with private com- 
panies adding on $300,000 or more of coverage. If the 
coverage were to be small, at least it should be dependable 
so that the public could trust that they would be paid. 

In the following regard, the Act has been cut 
down as to coverage. This is a short explanation but may 
serve as a basis for investigation. 

A 

TRUSTS ARE NOT WELL COVERED UNDER THE 

SIPC RULES 

Reading the Act, it vFOuld seem quite clear that 
trusts were covered (college trusts, trusts for children. 
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trusts under wills, non-revocable trusts, etc.). SIPC, 
for some reason, does not want to cover trust funds and 
put in a rule that a trust must have been previously filed 
with the brokerage company to be protected. 

Since many trust documents are quite lengthy, 
and since many brokers do not ask for the trust document, 
it is the custom of most people to simply carry the trust 
account in a "nominee name" and not bother to file the 
instrument or have the shares registered in the trust name. 

There would seem no valid reason for not covering 
these accounts since customers can usually clearly prove 
the existence of the trust. If the broker were negligent 
in obtaining all the data necessary to put in the file, it 
is the fault of the broker and the customer should not be 
punished. 

There is a further serious emasculation by SIPC 
in trying to lump all trusts together. If a child were 
the beneficiary of ten (10) trusts, each having accounts 
of over $50,000 under SIPC's analysis, he would be limited 
to one coverage of $50,000. If he had a custodian or an 
actual cash account, this also would be thrown into the 
same maximum coverage so that perhaps the majority of the 
insurance coverage would be lost. This is plainly not the 
intention of Congress and not the procedure used by the FDIC 
and FSLC. In fact, in banks and savings and loans, they 
advertise for people to bring in accounts and put them under 
different titles to get additional coverage. 
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B 
ACCOUNTS ARE NOT VALUED AT THE TRUE 
COST OF REPLACEMENT 

SIPC, in pursuing its pay-the-least-amount- 
possible policy, has valued securities due that are traded 
in the over-the-counter market at the bid price . This is 
a custom never used by any government agency, including 
Inheritance Tax appr lasers or the Internal Revenue Service. 
In most other cases, the average of the bid and asked is 
used. 

VJith SIPC, the offered price (which is usually 
5% to 20% higher than the bid) should be used. The reason 
for this is simple. The customer is being insured against 
loss, and his cost of replacement is the important factor. 
When SIPC fails to deliver a security, the customer is 
forced to pay the offering price plus commission to replace 
it. 

Thus, it would seem he should at least be given 
the offering price , instead of the bid, and possibly should 
also get an allowance for commission he is going to have to 
pay another broker to get the stock back. The other alter- 
native would be for SIPC to buy the security and deliver 
it to him. In any event, the value should be more than the 
bid, whereas SIPC gives less than the bid because it uses 
the average of all the bids, rather than the highest bid 
(which can always be obtained on a sale) . Either the average 
of bid and asked should be used, or the offered price. The 
claimant is always penalized by SIPC. 
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c 

ACCOUNTS ARE DELIBERATELY UNDERSTATED 
BECAUSE OF THE FAILURE OF THE BROKERAGE 
FIRM 

Where the broker has been the primary market 
maker of an over-the-counter security, the stock is 
usually dependent upon the firm. When the market maker 
collapses, there is no longer an orderly market and the 
price of the stock will often plummet, sometimes losing 
70% or 80% of its value. 

The customer should not take this loss. If 
the market declines, it is due to the demise of the broker- 
age firm. The last price before the interruption of the 
market should be taken, but SIPC does not do this. In 
fact, in one case, SIPC took the market almost a month 
after the failure of the firm instead of taking a market 
several days prior to the failure. The prior market had 
been more than four times the later market, and SIPC 
wanted to pay the lowest possible amount. 

D 
OPEN CONTRACTS ARE NOT BEING COMPLETED 
UNDER SIPC RULES 

The Act of Congress would clearly imply that 
all open contracts were carried out. This should mean what 
it says. In other words, if a customer had bought and paid 
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for a security, which was being brought through another 
broker, he should be entitled to it as a specifically 
identifiable security. However, under the SIPC interpre- 
tation, the failure to deliver the stock by the other 
broker now cuts the customer off and he is unprotected. 
This is clearly an open contract which the Act says should 
be completed. 

Further serious limitations have been placed on 
contracts made with other brokers where customers are not 
involved. SIPC claims these are not open contracts because 
only a broker was involved. 

All of these SIPC imposed restrictions seriously 
limit the Act. 

VI 

i 

THE SIPC LEGAL STAFF HAS PERVERTED THE 

INTENT OF CONGRESS AND THE MEANING OF • 

THE LAW 

The law as originally understood by most customers 
seemed fairly clear. However, SIPC by legal interpretation 
and numerous court cases has greatly perverted the intent 
of Congress. The following, as a list of interpretations 
and rulings is not all inclusive, but it shows this insidious 
technique. Following are some of the interpretations: 
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1. What brokerage firms are covered by SIPC 
Insurance? (They, of course, say not all firms.) 

2. Who is a customer? (The definition has 
been seriously narrowed.) 

3. Are trust accounts covered? (SIPC says 
no unless procedures are followed.) 

4. Are trust accounts, custodian accounts and 
customer accounts separate accounts, each entitled to 
protection? (Naturally, SIPC's answer is no.) 

5. Is interest paid on delayed claims? (SIPC 
naturally says no, although the law says yes.) 

6. Are attorneys fees reimbursed to successful 
claimants? (SIPC, of course, says no, although one court 
decided differently.) 

7. Is SIPC subject to Insurance Law or "Bad 
Faith failure to settle" doctrine of Insurance Law? (SIPC 
even disclaims they are an insurance company.) 

8. Is SIPC in any way similar to the FDIC or 
FSLC or did Congress intend any similarity? (SIPC disclaims 
any likeness to these excellent organizations.) 

9. Does SIPC pay the court costs of claimants? 
(It is unheard of for a claimant in Federal Court to have 
to pay the costs, but such procedure is forced by SIPC.) 

10. Is a claimant entitled to a jury trial? 
(The law would say yes, but SIPC says no.) 

11. Does SIPC need to answer questions in 
depositions or interrogatories? (SIPC refuses to answer 
any questions about itself, its rules, its interpretations 
or its procedures.) 
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12. Does SIPC permit trustees to use their 
independent judgment? (Of course not, although SIPC 
gives lip service to the idea.) 

13. Does the SEC interfere with SIPC's inter- 
pretations of the Act? (Congress seemed to intend this, 
but so far SIPC has ignored the SEC and has had the field 
entirely to itself.) 

14. Should securities be valued at lower prices 
than those used by the IRS, Inheritance Tax appraisers or 
Insurance Companies? (As explained supra, SIPC naturally 
uses a lower valuation.) 

15. May the law be ignored and an improper 
date be used for valuations of securities? (SIPC ignores 
the law as to filing date when it so desires.) 

16. Are wage claims and creditors claims paid? 
(They were in the old days, but not under SIPC.) 

17. May SIPC deliberately refuse to settle a 
claim for five years and then make no allowances for the 
loss to the customer? (Naturally. SIPC gains greatly by 
delaying claims.) 

18. May specifically identifiable securities 

be forced on a customer months later when they have declined 
in value, and kept from him when they have gone up? (SIPC 
goes to great length to "identify" securities that have gone 
down or become worthless. The contrary is true for securi- 
ties which have gone up, which are withheld whenever possible.) 
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These many illustrations show where SIPC*s heart lies. 
They don't want to be fair. They are interested in saving 
money at the expense of customers and paying it to expensive 
CPA firms and legal firms. 

VII 
CLAIMS ARE NOT BEING SETTLED PROMPTLY, 
AS INTENDED BY CONGRESS 

It was the intent of Congress to shortcut the 
bankruptcy procedures and give a quick, easy method of 
protecting customers. From the Congressional Record, 
it would appear that Congress had in mind an agency founded 
after the model of the FDIC or the FSLC. SIPC was to pay 
off security accounts at once, just as bank accounts at 
failed banks and savings and loan accounts are paid off 
by the other two agencies. 

The SIPC Act, as passed by Congress, repeatedly 
used the word " promptly " as to payment of claims. However, 
after seven years of operation, there are still almost fifty 
percent (50%) of the failed brokerage companies whose files 
have not yet been closed. There are many claims as much as 
four and five years old. In fact, anyone who gets paid very 
much under a year's time is, indeed, fortunate. 

The bankruptcy procedure had two shortcomings — 
one was the slowness and the other was the cost. Instead 
of cutting through the slowness problem, SIPC has, through 
its actions and regulations, actually superimposed another 
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layer on the already slow bankruptcy procedure so that it 
takes forever for anything to be done. This also has 
greatly increased the cost. 

The Act indicates that the trustee appointed for 
a failed brokerage firm has the absolute right to pay claims 
and make decisions. However, in operation, the trustee must 
submit a report on every penny he wants to pay to SIPC in 
Washington who spends long period in reviewing the claims 
and often will not agree with the trustee's findings. If 
SIPC approves, the Court is then asked for approval, which 
takes additional time and is completely unnecessary. 

SIPC is just not settling claims promptly, 
whereas the FDIC and FSUC so far have never made anyone 
wait even for a short period. They usually settle the same 
day, while SIPC makes customers wait as long as five years » 
or more, and pays very few claims much under nine months. 

VIII 
THE LARGE ADMINISTRATIVE EXPENSES OF 
SIPC HAVE CAUSED THE RIGHTS OF CREDITORS 
AND WAGE EARNERS TO BE PREJUDICED 

Under the Bankruptcy Act, wage earners were 
fairly well protected and assured of at least getting up 
to $600 in back wages. Creditors also had a chance of 
collecting something after customers of the broker %irere 
paid. 
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Now, the Act has completely excluded these two 
groups. They usually get absolutely nothing. This probably 
was unintentional, but SIPC has taken full advantage of 
its position to exclude these groups. 

The cause of the exclusion is that all funds 
advanced by SIPC, including administrative expenses , are 
considered as a "priority**, and are paid back to SIPC 
before creditors and wage earners receive anything. Since 
the administrative expenses are so tremendous, nothing is 
left for the creditors and wage earners. 

In early liquidation, SIPC did pay the wage 
earners (the unpaid employees of the broker) . For some 
reason, the policy was suddenly reversed and the wage 
earners are now left out. In fact, the trustee does not 
even respond to claims from these two groups, or even 
answer their queries. 

IX 
SIPC HAS EFFECTIVELY DEPRIVED MARGIN 
ACCOUNTS OF MOST COVERAGE 

Margin accounts are very poorly covered and are 
not treated as cash accounts. The fault is not that of the 
Act (which is not too clear) , but is the result of the 
interpretation of SIPC. It certainly was not the intent 
of Congress to exclude margin accounts. The emasculation 
of the coverage is in regard to '*specifically identifiable 
property". 
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It is the custom for the broker to take margin 
securities to the Bank to borrow the money to advance to 
the client. These securities are segregated for the cus- 
tomers involved and SEC Rules quite clearly indicate they 
are the property to these customers. This should make 
the securities specifically identifiable under the Act, 
which means the customer gets them back in the event of 
the failure of the broker. 

However, SIPC claims that a security is only 
specifically identifiable if it is in the actual physical 
possession of the broker. Since this practically never 
occurs in margin accounts, it means customers lose completely 
the coverage of specifically identifiable securities which is 
probably the greatest coverage provided under the Act and 
can far exceed the $50,000 limit. 

How can a margin security be in "physical custody" 
of the broker when it is at the bank? It is clearly in the 
••possession" (at least constructive possession) of the broker, 
and in nearly all cases under the SEC rules, there is no 
question as to who is the owner. In fact, SIPC even refuses 
to recognize this security as specifically identifiable when 
it is even registered in the customer's name. 

Congress meant to cover margin accounts just as 
cash accounts were covered. They cannot be discriminated 
against, but SIPC has gleefully seized on this technicality 
to effectively prejudice all margin accounts. 
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X 
SIPC REFUSED TO ADMIT THAT IT IS AN 
INSURANCE COMPANY 

For some reason and probably a very selfish 
one, SIPC refused to be called an insurance company. 
The Act plainly provides insurance coverage. In fact, 
many large brokers carry additional insurance coverage 
with private insurance companies. These policies are 
clearly labeled insurance. 

The reason for SIPC denying its very nature as 
an insurance company is that insurance company law is 
quite strict and demanding on the insurance company. 
The doctrine of " bad faith failure to settle " was developed 
over the years to penalize insurance companies who deliber- 
ately refused to settle with a client. 

There is no question that it is a great advantage 
to the insurance company to prolong the claim as long as 
possible and delay settlement. The insurance company will 
gain large amounts of interest by using the monies withheld 
from the insured. Also, it may wear the claimant down so 
that he will take much less to settle his claim. 

Under insurance company law, these tactics are 
penalized by the "bad faith" doctrine. Once bad faith is 
established, the policy limits are no longer applicable 
and the insured may win a verdict for a greater amount plus 
interest and attorneys fees. 

To illustrate, suppose a litigant has a $10,000 
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personal injury policy and is not paid promptly. He may 
be awarded a judgment running into the hundreds of thousands 
of dollars — whatever the jury decides. This doctrine has 
tended to make insurance companies much more honest and 
fair minded. Interest may also be added and attorneys 
fees awarded. 

Compare this with SIPC's position. They claim 
they are not an insurance company so the doctrine does not 
apply. They claim they will pay no interest in any case. 
Then they claim the law says they can never pay over $50,000 
in claims even though the claims may be over half a million 
dollars, and the interest alone in the hundreds of thousands 
of dollars. 

Thus, SIPC has nothing to lose by stalling, 
litigating, wearing the claimant down, and burying him 
in legal fees which he must pay out of his settlement. 
The legal fees- alone may run far more than the amount in 
dispute. 

The poor claimant has no one to turn to. The 
government created insurance company is dominated by the 
brokers who want to pay as little in claims as possible 
so they may reduce the assessments on brokers. They are 
already saying the assessments as set by Congress are four 
times too high, and in fact no assessments at all are needed 
since the interest received by SIPC on its "kitty** will more 
than pay all claims. 
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As the Law Review articles have pointed out, 
SIPC has become a constant litigant against its own 
"insureds". They have nothing to lose by this. In fact, 
the longer they can refuse to pay the claim, the more money 
they will save because no Interest is paid. The claimant 
against SIPC is left with no one to turn to. 

Even the courts as used by SIPC effectively bar 
the claimant. He will need to wait for years to be heard. 
He will spend great sums from his own pocket in legal fees. 
He will get no interest or legal fees back. He is up against 
slick SIPC attorneys and Trustee attorneys (both of them) with un- 
limited funds and great standing with the bankruptcy judges forced 
to hear the cases as special master. In fact, SIPC forces 
the litigant to pay the court costs, even for court ordered 
reporters. 

The courts should not be accused of favortism, 
but where some -lowly customer is appearing in pro persona 
and is up against the largest, most prestigious law firm 
in town and the biggest CPA firm, the cards are stacked. 
The pompous CPA sounds like the voice of God as he states 
the client can't be covered. The prestigious attorney has 
appeared before the poor bankruptcy judge many times before. 
Guess who wins the case? The success ratio of SIPC in these 
cases is probably over 90%. 
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Only when actual Federal judges hear the cases 
and apply true insurance company law will true justice 
prevail. The claimants will need to be reimbursed for 
attorneys fees, and especially interest must be allo%ired 
for the delay. The sides must be equalized. 

The situation is so bad that it is almost 
indescribable. One bankruptcy judge in the West who 
decided roost of the claims in one receivership admitted 
that "he had never read the SIPC Act". He took the %^rd 
of the trustee's attorney as to what it said. To make 
matters worse, the attorney inundated him with "unpublished" 
opinion of no validity at all in that court in an attempt 
to further influence him. 

Thus, it is clear why SIPC claims they have 
nothing to do with an insurance company. They make state- 
ments they are indeed a "trust", or some nebulous semi- 
government organization, but the facts are plain that they 
are a government created, privately endowed insurance coapany . 
They should act like one. 

XI 

SIPC PERMITS TRUSTEES TO MAKE INCOMPLETE 
AND VAGUE REPORTS AND TO FAIL TO KEEP 
PROPER RECORDS 

Once a Trustee is on SIPC's favored list, both 
he and the favored attorney are in fields of clover with 
practically no requirements as to record keeping. 
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There is no requirement that the attorneys keep 
time records which are verified and submitted for court 
approval as is true in bankruptcy. The trustee does not 
even make photocopies of the securities found in the 
estate of the broker. This is absolutely necessary for 
proof as to specific identif iability . No detailed records 
of time are kept. 

Thus, the records so vital to customers to prove 
their claims are ignored, and these prestigious law and 
CPA firms are paid without verification. The essential 
record keeping is not done, prejudicing both customers, 
creditors and the treasury of SIPC. Creditors' claims and 
wage claims are not recorded, reported, or even acknowledged. 
The so called "status reports" are voluminous, but late and 
lacking in the most essential details. 

XII 
SIPC REFUSES TO COMPENSATE FOR FAILURE 
TO DELIVER CASH OR SECURITIES PROMPTLY 

Let us assume a customer has made an excellent 
investment decision. He has saved his money and bought 
a security in which he has great faith. 

This security was purchased shortly before the 
brokerage firm failed. Thus, on the date of failure, the 
client is due either his cash or the actual security. 
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In effect, the client will receive neither for 
many, many months, perhaps a year. If the stock was a 
good buy, it will start to appreciate in valqe. In some 
cases, the stocks have become worth two or three times the 
purchase price by the time SIPC gets around to paying out, 
not the stock, but the cash value at the time of the failure. 

The customer has been deprived of his stock for 
this period. He has further been deprived of his money 
which would allow him to go out and rebuy the stock through 
another brokerage firm. This is manifestly unfair, since 
a customer of limited means does not have additional money 
to buy the stock. SIPC should be made to compensate for 
the delay by delivering the actual security due. In other 
words, there should be either interest due for the long 
delay, or the requirement forcing SIPC to replace the 
actual security at the request of the customer.. 

XIII 
SIPC HAS REFUSED TO REIMBURSE ATTORNEY'S 
FEES TO CUSTOMERS 

The situation is manifestly unfair when SIPC 
has a large and talented legal staff at its disposal with 
unlimited funds to spend, and the customer must pay for an 
expensive attorney to fight them with no change of reimburse- 
ment. In fact, it is even more unfair since often the 
customer must face both the trustee's attorney plus the 
SIPC attorney plus the CPA partners who appear as both 
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expert witnesses and supposed interpreters of the Act. 

Under both the Securities Act of 1934 (of which 
the SI PC Act is an amendment) and the Bankruptcy Act 
(which is applicable), attorney's fees are provided for. 
One Court did award attorney's fees recently and the SIPC 
legal staff immediately appealed it to the Court of Appeal 
which overruled, but did remand the case. It is not clear, 
but apparently SIPC may have ended up paying the attorney's 
fees but there was no precedent and no court decision 
created to help others. 

If the customer is forced to go to court to obtain 
what is rightfully his, he should receive his fees in the 
event of victory. So far, SIPC has refused to reimburse 
any fees. 

Sometimes, SIPC uses their unlimited financial 
resources and large legal staff as a weapon. In one case, 
they threatened to bury a claimant if he did not accept 
their offer of settlement. They lived up to their threat 
and will expend a sum of probably $100,000 in legal fees 
before his case is decided and then they threaten to appeal 
if they lose. 

An insurance company, through the bad faith 
doctrine, will eventually pay attorney's fees where they 
have forced the client to litigate to receive what is 
rightfully due him. This same principle clearly applies 
to the SIPC Act, but so far, it has been resisted. 
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There is an obvious need in our American Judicial 
System for an award for fees. Especially in these cases, 
many of the clients cannot afford attorneys and numerous 
times they have appeared at hearings in pro se only to lose 
to the superior SIPC legal staff and that of the trustee. 

XIV 
SIPC REFUSES TO PAY INTEREST ON CLAIMS 

The Act is unclear and does not mention whether 
interest should be paid. There is no question under case 
law and under insurance law that interest must be paid, 
especially when there are liquidated amounts, but SIPC 
does not believe in this. A person receiving a payment 
of $50,000 after waiting five years had, in effect, lost 
at least one-third to one-half of his claim by not getting 
interest. If you add in inflation, his claim is wiped out, 
even if he finally gets his money. The present value of 
$50,000 is far, far more than the future value five years 
or more away. 

There is nothing to keep SIPC from paying the 
interest except their desire to pay out as little as 
possible. 

In some cases, where most of the claim is 
undisputed and only a portion is disputed, it is even 
more unfair. One poor woman customer had over $2,000 that 
was admittedly due her. She claimed she had over $3,000 
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coming; SIPC said only $2,000. 

After four years, the woman prevailed and got her 
$3,000, but the interest loss alone plus attorney's fees 
probably cost her far more than the extra $1,000 she fought 
for. 

SIPC should b6 given a reasonable time (perhaps 
thirty days) to pay the claims and interest should most 
certainly accrue from that time forward on all claims. 

XV 
SIPC HAS PERVERTED COURT PROCEDURE TO 
FURTHER PREJUDICE CUSTOMERS 

As an example, SIPC forces a customer to pay 
^he court reporter fees even though the court has ordered 
-the reporter. This is absolutely unheard of and is especially 
curious for a company so overflowing with money they are 
trying to cut the insurance assessment. 

Under the SIPC Act, the Federal Court has juris- 
diction, but in many cases the matters are farmed out to 
Bankruptcy Judges who are experienced only in bankruptcy 
matters and perhaps not as favorably inclined to customers 
as an ordinary judge would be. This Bankruptcy Judge acts 
as a special master and SIPC immediately demands that the 
costs for reporters^ transcripts, emd probably special 
master's fees are to be borne by the customer. 
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This is unheard of and clearly is not warranted^ 
but is a marvelous illustration o£ the SIPC mentality 
and attitude toward its own insureds. 

XVI 
THE SECURITIES AND EXCHANGE COMMISSION 
HAS BEEN EXCLUDED BY SIPC 

Congress evidently intended to place the 
burden of administration and interpretation of the Act 
on the SEC rather than on SIPC. 

The SEC was called on to make rules and regula- 
tions and generally supervise matters and in fact actually 
bring the court actions to declare a firm in trusteeship. 
However^ SIPC has excluded the SEC and made their position 
an impossible one. 

The Securities and Exchange Commission is doing 
a wonderful job, but has many more important things to do. 
It is already understaffed and overworked in attempting 
to regulate the securities industry, not to supervise 
insurance. 

The SEC did make some additional rules which have 
the effect of protecting the clients of brokerage firms, 
but unfortunately, these rules did not affect or help the 
insurance coverage. The rules provide that margin account 
must be segregated and the broker can be penaliied for not • 
segregating them. However, once the broker goes under, it 
is the customer who suffers, since SIPC will not pay out one 
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•nt because of the violation by the broker and the failure 
o segregate. 

Thus, the SEC has in most cases completely left 
:he field of regulation and administration of the SIPC 
LCt to SIPC itself. So far, it has done practically nothing 
for the public and in fact probably cannot do so without 
ireat difficulty. 

It is reported that there have been some strong 
ixchanges and arguments between the SEC and SIPC, and 
perhaps the SEC feels that SIPC has not lived up to what 
:ongress intended of it, and has not provided the coverage 
txpected . 

To depend on the SEC as the Act is now set up 
.s not possible. The public must have some means of pro- 
Lection since the SIPC Board is certainly broker oriented 
ind not public oriented. 

Perhaps Congress can solve this dilemma but 
(omething definitely must be done to protect the public. 
'he brokerage industry cannot be relied on to pay claims. 
'hey don't want to pay anyone. They just want to cut their 
issessments for this unwanted insurance protection. It 
rould really seem that the brokers wish the whole SIPC 
kCt %fould dry up and go away. 



\ 
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XVII 
SIPC IS so DOMINATED BY THE INTERESTS 
OF THE BROKERAGE INDUSTRY THAT IT IS NOW 
REQUESTING THAT THE ASSESSMENTS CHARGED 
TO BROKERS BE REDUCED TO 25 PERCENT OP 
THE AMOUNT ORIGINALLY SET BY CONGRESS 

SIPC has done a wonderful job of not paying 
out money, at least to customers. They may have wasted 
it on attorneys and CPAs, but the losses and payouts have 
not been great. 

SIPC has now proposed to Congress that the 
rates assessed to brokers be reduced to twenty-five 
percent of their former amount, which was already quite 
low. This is a reduction to twenty- five percent, not of 
twenty-five percent, meaning that they want to pay only 
one-fourth of what Congress originally meant. 

In fact, SIPC claims that the interest they are 
receiving on their money they have already collected will 
more than pay all the claims and overhead costs each year . 
This is, of course, a nice racket, wherein they pay out 
no interest to customers and collect the interest on their 
investments. 

It must be remembered that SIPC is completely 
paid for by the brokerage industry. The less money that 
is paid out, the less will be the cost to brokers. By 
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liolding down the payouts, thlQ assessment will be cut 
Isack. There have been rumors that SIPC has deliberately 
held back on paying its bill, even to its own trustees 
and legal firms, in order to show as small a payout as 
possible until Congress considered this change. 

At any rate, there is a tremendous conflict. 
The Board of SIPC is dominated by the brokerage industry 
and is mainly concerned with cutting the costs as low as 
possible to the brokers. By doing this, they have probably 
cut out many dollar claims that should have been paid to 
customers. But paying out the least amount possible is not 
always the best procedure for an insurance company and 
winning cases before the Court of Appeal to keep from 
paying people money is probably not beneficial in the end. 

Although, for the moment, the brokerage industry 
is secure and the fund is probably as large as necessary. 
However, there is no question that the day may come when 
a larger SIPC fund is badly needed. The worst is not at 
all over for the market and many of the biggest firms may 
topple before we are out of the woods. 

If there is so much money held by SIPC, instead 
of cutting the assessments of the brokers, why are the 
insurance limits not increased? That, after all, is the 
basis of the coverage and as long as firms are having to 
buy additional coverage from private companies, it shows 
that the coverage, if anything, is too small. 
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As long as the brokerage industry pays for it, 
there is no valid reason to reduce the assessments. The 
nove should be toward increasing coverage , not reducing 
costs to brokers . 

XVIII 
SUMMATION 

Thus, after seven years, there is a time for 
a sabbatical review of the SIPC Act. Many changes would 
seem to be indicated: 

1. An elimination of the brokerage industry 
control of SIPC. 

2. Either a replacement of the SEC as a watchdog 
or perhaps the creation of a SEC department with more 
authority to supervise SIPC. 

3. An amendment of the many rules set up by 
SIPC to limit the coverage. 

4. A clarification of the SIPC Act. 

5. A provision for interest starting on the 
date of trusteeship. 

6. A provision for attorney's fees for success- 
ful litigants. 

7. A pronouncement in the Act that SIPC is an 
insurance cosipany. 
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8. Provision for "independent" appointment of 
trustees by the SEC or some independent agency instead of 
by SIPC. 

9. Elimination or reduction of SIPC's large 
and expensive Washington staff and especially legal staff. 

10. Limitation as to total administrative 
expenses allowable. 

11. Lowered allowable fees for trustee's 
attorneys and appointment of attorneys cognizant with 
Bankruptcy Laws. 

12. Elimination of SIPC's control and domination 
of trustee's attorneys. 

13. Elimination of SIPC's veil of secrecy and 
requiring them to respond to claimants' questions. 

14. Fixation of assessments on brokers by 
Congress and provision that unused amounts go to build 

a larger reserve fund or be donated to the SBC for useful 
purposes . 

15. Reimbursement of all claimants victimized 
by SIPC over its first seven years. 

16. Elimination of costly and time consuming 
bankruptcy procedures and grant of power to trustee to 
act promptly. 

17. Definition of the word "promptly" and 

a limitation of the time for the trustee to process the 
claims. 
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18. Requirement that all wage -claims be paid 
ahead of SIPC reimbursement and requirement- that creditors 
claims take precedent over SIPC reimbursement. 

The Act further can be reinstated to provide 
what Cpngress had originally intended. The broad coverage, 
rather thsui the limited coverage, is what is required. 
Every customer of a brokerage firm should be protected. 

At the present, most customers are living in 
a fools paradise. They assume because of the advertising 
by the SIPC label that they are covered, but they will find 
to their dismay after a brokerage firm failure that their 
coverage is much less than they thought. 

Even at best, customers will wait a year, or 
maybe five or six years, They will have no attorney 
helping them except at their own expense and they will 
not receive interest. They will be up against- a tough 
outfit ready to haggle over every penny before they pay 
it out. 

Unfortunately, the true facts of SIPC are not 
known. It is only those who have come in contact with 
them that tell the true story. This is a very small 
percentage of the population. If a survey was made of 
those having claims with SIPC., some very enlightening 
facts might come forth. 

Because not many people are aware of the facts. 
Congress has not been presented the true picture. There 
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has been an organized movement to push through amendments 
to the SIPC Act without a real review of SIPC . It is a 
very important time and Congress will be thanjcful later if 
a review is made now rather than at a time of'- panic later 
on. 

The situation is so bad with SIPC that one trustee 
in California has devoted several years of his life to trying 
to bring this to the attention of both the public and 
Congress. He was one of the early trustees and is probably 
one .of the most capable attorneys on the West Coast in 
bankruptcy and securities work. After his appointment as 
one of the trustees, he became involved in a violent dispute 
with SIPC who absolutely refused to pay the claims he con- 
sidered as valid under the Act. Finally, after threatening 
to sue SIPC, he at last was allowed to pay the customers 
but the retribution was fast and immediate. 

This trustee has never again been appointed, 
although he is most qualified and certainly would perform 
the work at one-third of the cost of the prestigious CPA 
firms appointed in his place. 

This trustee has offered to testify before 
Congress, but it would seem that even if his testimony is 
given, it will be buried in the copious notes and really 
not brought to the attention of all of Congress. 

Interviews with most of the SIPC trustees in 
Southern California show great dissatisfaction. Even the 
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favored ones are angry because they must wait nine months 
or a year to get paid. Others express very critical 
comments in private, but nfould never so testify because 
of losing further appointments. If Congress could get 
at the facts, a situation bordering on a scandal %M>uld 
be unearthed. 

Most insureds under SIPC do not know the law or 
realize how they have been mistreated. There are many 
extremely angry, but without the means to do anything 
about it. The others don't realize Congress meant for 
them to be paid promptly, not after an interminable wait. 
The Law Review articles on the Act have been few, and 
these are conservative and not outspoken, but all are 
critical. 

This situation is really serious and Congress 
will do the country a great favor to take up an in depth 
review of the Act after its first seven years of operation. 
The Law Reviews have been telling the faults of SIPC, but 
have done so in a modified way. Everyone is afraid to 
be the first one to point the accusing finger. Most 
people would rather avoid a fight on a controversial 
point. 
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Thus, we have a government cceated insurance 
company which is probably next in importance to the Federal 
Deposit Insurance Company and the Federal Savings and Loan 
Insurance Company. It has remained in the shadows for 
seven years. Only those unfortunate enough to have had 
dealings with SIPC have kno%#n the true story. The public 
has remained blissfully ignorant, resting in the thought 
that their securities accounts are protected by an insurance 
conqpany that will settle their claims promptly (hopefully 
at once as the FOIC does) . 

Little does the public realize the true state 
of affairs. Even Congress has had little chance to look 
into the true state of affairs. When a stock panic comes, 
it will not be the time to look into the Act. 

SIPC now comes to Congress with some innocuous 
amendments which are probably advantageous. The Act should 
be amended, and in fact badly needs amendment, but what is 
needed is much more. 

Only Congress has the means of meeting the needs 
of all investors with accounts at stockbrokerage firms. A 
review of the entire SIPC Act is urgently needed. The 
original intent of Congress has been badly perverted. 
There is an irreconcilable conflict bet%#een the needs of 
investors and the administration of the Act by pa%#ns of 
the stockbrokerage industry. 
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If Congress will but conduct an investigation 
and take recommendations from others than SIPC, the Act 
may be improved and enlarged, and once again given the 
real meaning intended by Congress in 1970. 

The Securities Investor Protection Act of 1970 
is badly in need of attention from Congress. It needs 
basic and far reaching amendments, and to be put in the 
hands of a board of directors interested in protecting the 
public. This is too important a corporation to be left in 
the hands of those with a possible conflict of interest. 
The reserves of cash will exceed one-fifth billion dollars. 
This is a matter of urgency. If the public ever again 
loses faith in the stockbrokerage industry, it will be 
too late. 
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American Council of Life Insurance 



18S0 K Strwt. N.W. Larry M. RoMnst«n 

Washinglon. O.C. 20006 AMittant Gciwral CowiMi 

(208) 862'4264 



April 24, 1978 

Honorable Harrison A • Williams , Jr . 

Chairman 

Subcommittee on Securities 

Committee on Banking* Housing and 

Urban Affairs 
United States Senate 
Washington » O. C. 20510 

Dear Chairman Williams: 

The Axnerican Council of Life Insurance , on behalf of its 472 
life insurance company members, wishes to make known for the record 
its support for H.R, 8331 which would amend the Securities Investor 
Protection Act • 

The Council and its predecessor organization, the American Life 
Insurance Association, have been concerned over and have opposed 
earlier bills which would have amended the SIPC Act because those 
bills would have unjustly taxed broker -dealers who sold variable contracts. 
The sale of these contracts, as you know, does not create the risks 
against which the SIPC Act was intended to insure. Because, however, 
H.R^ ^331 does not contain these burdensome pro^sions and because we 
have been advised by the Securities Investor Protection Corporation that 
it supports this legislation, which was passed by the House after the above 
provisions were removed in Committee, we urge the passage of H.R. 
8331. 

Sincerely yours. 

Larry M. Rosenstein 
Assistant General Counsel 

LMR/cr 
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LAW orriccs 
SHELDON M. JAFFE 

• •Ol CCNTUMV ^AKM CAST 

SUITC t400 

CCNTUWV CITY 

LOS ANOCLCS. CALirOMNIA 90007 

TClC^MONC Itl3l ••••tO»l 

December 20^ 19177^ 



A MierCSSIOMAL COK^OttATlOM 



CERTIFIED MJV;iX 

RETURN RECEIPT RBQOBSTE 



Howard Menell, Esq. 
Senate Securities Subconmittee 
United States Senate Office Building 
Washington, D.C. 



Re: 



H.R. 8331, 1977 Amendments to 

Securities Investor Protection Act of 1970 



Dear Or. Menell: 

This letter 1^ written on behalf of the Executive Committee 
of the Business and Corporations Law Section of the Los 
Angeles County Bar Association. Our section has several 
hundred members and, where appropriate, comments upon pro- 
posed legislation and rules affecting corporate and secur- 
ities matters. 

tfe are writing to present you the views of the comnittea 
with respect to the proposed amendments to the Securities 
Investor Protection Act of 1970 (the "Act") contained in 
H.R. 8331. 

Preliminarily, we are concerned over the lack of attention 
addressed to the proposed amendments. Many of our' members 
when apprised of B.R. B331 were concerned that there had 
not been dissemination of the bill to their offices and- 
that commentary from the corporate bar had not been solicited 
as is normally the case with changes in the security laws 
or rules enacted by the Securities and Exchange Commission 
(*' Commission") . 

Since the Act is a cross between securities and bankruptcy 
law it has fallen into a unique niche where its operations 
have been monitored neither by the bankruptcy bar nor the 
corporate bar In addition the Commission appears to 
have been primarily concerned with enforcement and dis- 
closure inattc^r^;:, and has not, to our knowledge, established 
formal procedures to monitor SIPC or evaluate its approach 
to the Act. 

^1 ' 
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We do not disagree with much of H«R« 8331« Many o^ the 
proposed amendments therein contained increase the amount 
of customer protection and streamline the Act« The amount 
of protection offered %rould be Increased to an overall 
limitation of $100,000. However, with respect to claims 
for cash left in the brokar*^s custody, the limit would 
remain $20,000. Other amendments' would allow a trustee 
to purchase securities owned by custoraera which are not 
on hand and thus will hopefully eliminate a problem 
prevalent under the Act as Initially drafted whereby the 
customers do not receive their securities but only a 
cash value determined on the date the broker la placed 
into receivership or bankruptcy « As to these amendments 
there Is, of course, no complaint with the exception that 
consideration should be given to increasing the protection 
afforded respecting cash balances. 

Other amendments, however, appear to Increase the power of 
SIPC at the expense of the Investor and place ^pon the 
Investor a very difficult burden of proof respecting claims 
which are disputed by SIPC. Similarly, while the amend- 
ments purport to cover most areas of deficiency in the Act, 
they do not cover certain areas where a problem is presented 
respecting Investor protection. 

During Its formative years SIPC representatives have 
approached the law cautiously and, as a result, there 
have been numerous instances in vrhlch conflicts have arisen 
between investors who claimed they were entitled to funds 
under the Act and SIPC which asserted that under its Inter- 
pretation of the law, the investor was not entitled to the 
law 'a protection « 

The majority of our comments primarily address themselves 
to the problem of conflict between the investor, as claimant, 
and SIPC, as custodian of the trust fund. Other comments 
go, however, to substantive areas where ve believe the Act 
unfairly restricts the rights of Investors or denies them 
access to an easily available forum. 
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Section 7 of H.R. 8331 proposes to amend Section 5 of the 
Act by providing that whenever fees and allowances are to 
be paid by SIPC without reasonable expectation of recoup- 
ment and there is no difference between the amount requested 
and the amount recommended by SIPC, the fees as requested 
must be ordered by the court. The amendment eliminates 
the traditional discretion of the court to reduce or modify 
fees. The amendment also provides that in other cases the 
court shall place "considerable reliance" on the recommen- 
dation of SIPC. 

This sunendment seeks to reverse the decision of the Second 
Circuit in Securities Investors Protection Corp. v. Charisma 
Securities, Inc. 506 F2d 1191 (2d Cir. 1974 >, where the 
court held that it had discretion to reduce a SIPC recommendat 
of fees. The Chariama case is instructive. It involved a 
small liqu4dation with 37 customers. The trustee sought 
$5,000 and em additional $25,000 allowance for his firm 
which acted as counsel. SIPC supported the application 
and at the circuit court level addressed the coiurt to its 
special expertise in this area. The district court stated 
that the case pointed up the probable heed for legislative 
adjustment of the Act and suggested that all appointments 
of servicing personnel and expenses should be subject to 
court control. It then proceeded to reduce the fee requested 
to $10,000. On appeal., the Second Circuit dealt briefly 
with the argument of SIPC that its recommendation as to 
fees should be given lieavy weight. SIPC analogized itself 
in a SIPC proceeding to the Commission in a Chapter X pro- 
ceeding. The court hesitated to draw the analogy, staiting 
that SIPC as of 1974 was' not an independent regulatory 
agency and had not had a long history of knowledgeable 
and conscientious performance. It concluded by character- 
izing the SIPC position as amounting to an unwise and 
dangerous delegation of power which Congress never intended. 
Section 5(d) of the Act, as amended, would overturn this 
decision. 
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If SIPC were a federal agency the amendment could, perhaps, 
be justified. However, it is a private organization as 
constituted under Section 3 of the Act (15 U.S.C. 78ccc(a)] 
and has, during its brief existence, shown itself to be 
highly concerned with protecting the SIPC trust fund. There 
is a built-in conflict of interest with the trustee press- 
ing strongly for recognition of customer claims and SIPC, 
except in the clearest of cases, resisting any claims based 
upon principles which w6uld expand its liability. The pro- 
posed amendment to the Act places the trustee who chooses 
to advance the interests of the customers over that of SIPC 
in an untenable position. On the one hand, there is the 
carrot that if he subscribes to SIPC's position respecting 
claims , he may obtain a large fee which the court has no 
jurisdiction to reduce. On the other hand, there is the 
stick that if he objects to SIPC's position respecting 
claims, the court must place "considerable reliance" on 
the recommendation of SIPC when fees are to be determined. 
In our judgment, this amendment would tend to make the 
trustees and their counsel in a liquidation under the Act 
mere agents of SIPC, a result neither contemplated by the 
Act nor justified by past history. 



II 

While most sections of the Act have been amended, H.R. 8331 
conspicuously does not amend Section 7 of the Act, 15 U.S.C. 
78ggg, which is proposed to be designated as Section 11. 
This section as presently drafted creates a situation where 
the decision to intervene and pay customers is in practice 
unilaterally made by SIPC. 

Section 7 (B) of the Act provides that in the event SIPC 
refuses to intervene and commit its funds for the protec- 
tion of customers, the sole remedy is for the Commission 
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to apply to the district court %irhere the principal office 
of SIPC is located for an order compelling SIPC to carry 
out its responsibilities. The investor does not have a 
private right of action to compel SIPC to intervene in 
the affairs of an insolvent broker. See SIPC v. Barbour 
95 S.Ct. 1733 (1975). 

In practice, this section has created an untenable posi- 
tion for the small investor who decides to make a claim 
upon the SIPC fund in an instance where SIPC determines 
not to intervene. The investor, in such instances, does 
not have easy access to any forum in which a claim may be 
litigated or ultimately resolved. 

By way of an illustration the following situation has 
been brought to our attention by Los Angeles counsel 
The attorneys represent a group of small investors who 
purchased a tax shelter from a broker. The president of 
the broker converted the funds and then, as best as can 
be determined used the funds in the operation of the 
brokerage firm. Sl^C has apparently taken the position 
that the broker did not take the funds while acting as 
agent of the firm. 

Whether or not these customers should be covered under 
the Act is an interesting question. However, the investors 
are entitled to a forum. Under the present operation of 
Section 7, the following has transpired: 

1. The investors notified SIPC. They received no 
response, no letter or hearing. 

2. The investors liotified the Commission. The Com- 
mission sent a letter to SIPC. SIPC did not respond to 
the investors. 

3. The investors filed an application before the 
Commission to compel the staff to sue SIPC to compel SIPC 
intervention. The application was held pending for several 
months with no action. It is presently contemplated that 
the Commission may hold a hearing to gather evidence froM 
which it may determine whether or not to sue to compel 
SIPC intervention.' 
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4. If the administrative hearing is favorably deter- 
mined for the investors and the Commission lawsuit is 
favorably determined to compel SIPC intervention, then a 
SIPC appointed trustee may be appointed. He may then object 
to the claims when filed at which point there would be a 
third trial. Since the average claim is for a modest 
amount and the Act does not award attorneys fees to a 
successful claimant, this process does not encourage 
investors to disagree with SIPC. 

The foregoing appears to represent the typical operation 
of Section 7 when SIPC does not want to intervene. The 
amendments (which are generally favorable to SIPC) do not 
contain any provision pursuant to which an investor who 
feels aggrieved by failure of SIPC to intervene may file 
an action and get his claim resolved. Remedies which are 
available against insurance companies, bonding companies, 
surety companies or the government itself, are precluded 
^by Section 7 of the Act which grants to SIPC, a private 
organization, an immunity which is somewhat unique. 



Ill 

The amendments to the Act would also make it clear that 
any investor claims are barred unless filed within six 
months of the date of publication of notice of the proceed- 
ings. This amendment carries both practical problems and 
a strange anomaly. 

First, in liquidations conducted by local attorneys, both 
under the Act ahd informally # it has been discovered that 
numerous investors are not sufficiently sophisticated to 
file a claim within a six-month period. The amendment 
would clarify the law and cut off the rights of these 
investors . 
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Second, it Is a peculiar anomaly that the Act as proposed 
to be amended will allow the trustee the power to conduct 
the liquidation as if it were a Chapter X proceeding where 
a six-month claim period is not required but at the same 
time imposes upon the customer, who is frequently less 
sophisticated than the ordinary bankruptcy claimant, the 
stringent time period of an ordinary bankruptcy. 

We do not object to some time limitation upon the filing 
of claims. However, there is a difference between a 
limitation which may for good cause be extended by the 
trustee with the approval of the court and a limitation 
which under all circumstances creates an absolute bar to 
a customer's claim even when equitable circumstances 
dictate otherwise. 



IV 

The proposed aunendments to Section 8 of the Act provide 
that the notice would be sent only to "each person who, 
from the books and records of the debtor appears to have 
been a customer of the debtor with an open account within 
the past twelve months." We do not have any objection to 
the establishment in the law of a reasonable cut-off period 
before which notice need not be sent to accounts on the 
broker's books and records. However, these amendments 
effectively preclude notice and claims by persons whose 
transactions were not reflected in the books and records 
of the debtor but for whose obligations the debtor would 
ordinsurily be responsible. In reviewing these amendments, 
the subcommittee should take into consideration the fact 
that, under the present state of the law, a broker may be 
held responsible for transactions effected through his 
office or by his representatives whether or not such trans- 
actions are reflected on the firm's books and records. 
See e.g. on the federal level, SEC y. First Securities Co. 
of Chicago 463 P2d 931 (7th Cir 1972) cert den 409 US 880; 
on the state level. Black v. Shearson Hammill & Co. 266 CA2d 
362, 72 CR 157 (1968) and Blackburn v. Witter 201 CA2d 518, 
19 CR 842 (1962). • 
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While we are not certain as to the precise effect intended 
by the draftsmen of propo3e<3 Section 8, it *Ksuld appear 
that, inadvertontiy or otherwise they are moving to a 
poaitioji whereby s broker would be held liable for all 
tranaactiona effected by his representatives in the scope 
of their agency except when the broker came under SI PC 
protection at which time a legislative r<istriction on the 
law as developed in the courts would apply. 



Section 15 of the amendments eunends Section 16 of the 
Act (15 U.S.C. 78111) and defines a nuniber of terma includ- 
ing the texna "security" Since the Act is an amendment to 
the 1934 Act, the term security " presently has the usual 
broad definition to which we are accustomed. As amended ^ 
the definition will exclude invitstinfint contracts, certi- 
ficates of interest or participation in profit sharing 
plans r or agreements relating to oil and gas programs 
unless such contracts or programs were the subject of 
registration statements filed with the Commission The 
amendment in practice excludes from SIPC protection the 
normal tax sheltered offering offered under the private 
offering exemotion. A large number of offerings are 
not registered with the Commission but are offered instead 
under an exemption from registration under the 1933 Act. 
If, as a result of the insolvency of the broker the 
investment is not purchased for the custoiiier s account, 
it would appear irrelevant to the customer whether or not 
the offering were registered with the Comrnisalon or 
exempt from registration. Both issues go to the quality 
of information concerning the investment and not to the 
broker's ability to purchase the irvvestment for his 
customer s account and to safeguard the customer's funds 
in the interim between purchase and delivery The important 
thing is that the investor receive the protection for his 
funds which he assumes is available under the Act. It is 
unlikely that the exclusion proposed by this amendment 
would be understandable to the average customer or appro- 
priate since most customers assume that SIPC, like the 
FDIC, covers all losses relating to securities, not 
specially defined losses. 
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VI 

Section 5 of the Act as proposed to be amended would require 
the court, if SIPC desires, to appoint SIPC or one of its 
employees as trustee in any case where the liabilities to 
Unsecured creditors and subordinated lenders are less than 
$750,000 £md there are fewer than 500 customers of the 
debtor. 

If the past experience under the Act is to continue in the 
future, the typical failure will not be of a large, 
nationally-known wire house, but of a small, under-capitalized 
locally-owned and operated firm. Therefore, in most instances, 
if the proposed amendments are adopted, the trustee will be 
a SIPC employee. The exact role which the SIPC employee 
selected as trustee may adopt in reviewing a dispute between 
a customer and a SIPC policy has not been made clear. 

tfhere a conflict or potential for conflict exists, the SIPC 
employee cannot act with the independence which the Act 
demands. His en^loyee relationship and concern over his 
position will require him to look first to the %ralfare of 
SIPC and only secondarily, should the interests collide, to 
the claim of the customer. Nor can it seriously be argued 
that the interests of SIPC which pays out funds wil.1 always 
be coextensive with the interests of the customer yrho 
desires to receive funds. 

In the private practice of law, the canons of ethics focus 
upon the appearance of impropriety and the potential for 
conflict as well as the actual impropriety or conflict 
which would bar a single person from acting both as an 
employee of the insurer and as a trustee for the insured. 
In the business world, the use of employees of insurers 
as trustees for the insured would not be given serious con- 
sider at ion and the role t>f SIPC in its liquidations Is not 
so uniqiie that these ordinary rules of conduct should be 
disregarded by an alternative cast into statute without 
careful and prolonged consideration. 
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It could h% arguad that any suggestion that independent 
trast04M should be appointed and SIPC employees not so 
utiliisd is a sophisticated means of generating more busi- 
ness for the private bar. This is not the intention « The 
purpose, rather, is, in the case of a small claim at least, 
to shift the burden of going forward. If a. small claimant 
should disagree with a SIPC policy, the economics of his 
claim will perforce require him to accept the SIPC policy 
if the trustee is a SIPC employee. The average claim is 
often for considerably under $3,000 and the average customer 
is frequently unsophisticated. Under such circumstances, 
the customer's ability to obtain an attorney to advance 
his own interests is limited. If, alternatively, an 
independent trustee is appointed and the trustee agrees 
with' the customer, the trustee may press the claim and 
SIPC must determine whether to object. The burden of 
objecting should be placed more heavily upon the insurance 
agency than upon the claimant and our reluctance to endorse 
the proposition that SIPC employees should act as trustees 
is based on the adverse effect upon the burden of going 
forward which this amendment would cause. 

Decisions which curtail the appointment of an independent 
trustee and reduce court supervision may initially appear 
palatable on the grounds that they may substantially reduce 
the administrative expenses connected with a liquidation. 
The proposed amendment allowing use of SIPC employees as 
trustees may not, however, result in a large cash saving. 
At best, it may sinqply disguise costs by incorporating 
them into the payroll section of the SIPC budget. 
Trustee's fees and the fees of their attorneys under both 
the Act and ordinary bankruptcy procedures closely relate 
to an hourly rate which is reviewed by the court and 
determined to be equal to or lower than the prevailing 
rate in the community. A substantial fee can only be 
incurred if a large number of hours is expended. 
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The time records attached by most trustees to their fee 
requests generally indicate, as a partial explanation for 
the high costs, a statutory scheme which the proposed 
amendments do not change. 



VII 

The amendments add a Section 10 which provides that if 
the claims of all customers of the broker aggregate less 
than $250,000 and other conditions exist, SIPC may pay 
the claims by a direct payment procedure and without 
formal court proceedings. Subsection (E) provides that 
in such a proceeding if an investor is not satisfied with 
a SIPC determination respecting his claim, he may file an 
action in the district court where the head office of the 
debtor is located. 

The direct payment procedure is hardly objectionable. 
However, the provision for resolution of disputed claims 
creates an impossible burden for the ordinary investor. 
First, federal court litigation is time consuming and 
expensive and can be borne easily by SIPC but not by the 
investor. There is no reason why such litigation could 
not be resolved by the informal procedures of the bank- 
ruptcy court and not the district court. 

Second, the subsection, by providing that lawsuits must 
be brought in the district where the head office of the 
debtor is located, effectively supersedes the liberal 
and ijivestor oriented venue requirements of the federal 
courts. In reviewing this matter, some members of our 
committee were concerned, over the venue provisions which 
presently exist in the SIPA. One or two who had, in the 
past, prosecuted claims for investors in out of state 
liquidations were of the opinion that the p resent SIPA 
venue requirements, which require that the "action be 
brought at the head office of the debtor, place an 
intolerable burden upon an investor with a modest claim. 
This feeling translated over a fortiori to the proposed 
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direct payment procedure. If this procedure is adopted, 
the small-town investor who feels himself aggrieved by a 
decision of S IPC respecting his claifn will find himself 
compelled, in certain instances, to fly to New York or 
sosne other large metropolitan center in order to present 
a claim arising out of a branch office transaction for 
an amount which may not exceed $3,000 to $5,000. 

Interestingly, the proposed amendments would allow liti- 
gation against the broker in a SIPC liquidation only at 
its head office at a time when the Supreme Court, in a 
recent decision, has reversed the old rule respecting 
banks and held that they may be sued in the district 
where they maintain branch offices. He feel that if 
banks can absorb the costs of such branch office litiga- 
tion, a brokerage firm under SIPC jurisdiction may also 
assume such a cost. 



VIII 

As you may be aware, there have been problems with the 
present format of SIPA whereby securities owned by the 
customers were sold by the trustees over the objection 
of the customer and despite the customer's willingness 
to pay indebtedness owing on the securities. Section 8 
of the Act as amended provides that the trustee must 
deliver customer name securities to the debtor if the 
customer is not indebted to the broker or if he is 
willing to pay his indebtedness. However, the term 
"customer name securities" is defined in amended Section 
16 Qf the Act to exclude securities which by endorsement 
or otherwise are in negotiable form and, therefore, as 
we read this amendment, it would ordinarily not apply to 
securities in a margin account. 
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IX 

The araendments also provide that If a self-reguXatoi'y 
agency assists In a self-liquidation under the Act, i^ 
shall be Immune from any actions resulting from Its 
activities thereby. This grants self -regulatory oxchanqo:» 
and agencies an Immunity which Is nowhere else found In 
the 1934 Act. 



One of our committee members Is concerned that while the 
Act requires assessments of brokers, they are not entitUHi 
to Its protection when a fellow broker becomes innolvent. 
In this connection he notes that, as so Interpreted, tiuj 
Act does not prevent the "dontino" effect of one broicor s 
failure upon another. This point was Illustrated in thi* 
recent bankruptcy of the Los Angeles brokerage tirm of 
T. P. Richardson & Co. Inc Many of the claira-^ agamat 
this broker were from other brokers and when SI PC deolinea 
to intervene, the capital of the other brokers was sevonviy 
Impaired. 

As we have previously noted, those provisions of the bill 
which would increase the limitations on the dollar amoimt 
of oro taction afforded the customer and which would stream- 
line the administration of SIPA without limit Ug the ri^ncs 
of customers are unobjectionable and^ if feasible, shouia 
be given prompt consideration* However, we t'^^el that tne 
other amendments should receive further study in this 
connection it appears to us that the Cocimisition* in its 
statutory mandate of oversight over SlPC, sh-^uld take a 
vigorous and active role in this area and c!>i^^ider and 
evaluate the legislation and, in particular i take into 
consideration the several years of practicol experience, 
under the present law. The SIPC arrangeme^ii ^s an umuuiai 
one and difficultiee which have arisen in 's operation in, 
among other things the areas of conflict ftf Interests ana 
other matters discussed in this letter should not be 
inadvertently exacerbated. 
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XI 

Z£ the thrust of the present anendoients is the reduction 
of oo8t» there are means of achieving this goal which do 
not do violence to the concept of customer protection. 

One possibility would be to allow trustees to select 
their own supporting personne-1 with the concurrence of the 
court » without obtaining prior approval of SIPC. The 
right given SIPC to pass on support personnel often 
results, in practice, in SIPC running liquidations via 
long distance with a consequent increase in administrative 
costs. 

Second, the function of a trustee could be limited to 
the payment of customer claims. Thereafter, the debtor 
could be referred to the bankruptcy court for a traditional 
liquidation in a bankruptcy proceeding guided by bankruptcy 
experts. The cost of this proceeding would not be reflected 
in the SIPC budget and presumably would be governed by the 
more flexible standards adopted by the federal courts. 

Third, the statute could be redesigned to eliminate the 
necessity for specific intervention by SIPC with all the 
complexities that this might entail. The statute could 
perhaps allow a trustee in or outside of bankruptcy to 
directly request from SIPC, funds for the payment of 
customers. 

One of the members of our subcommittee feels strongly that 
payment of customer claims under the SIPA should be removed 
entirely from the Bankruptcy Act. He argues - and with 
considerable force - that the bankruptcy courts are tradi- 
tionally reluctant to grant a party a favored creditor 
status and, therefore, under Section 60(e), numerous 
decisions cast the customer in the position of a general 
creditor. Under the SIPA, he notes, this tradition has 
been continued and the result has often been detrimental 
to the customer's position under the Act. 
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None of the foregoing sugtfestions, however, are cast in 
concrete. Rather, we in concert believe that their very 
diversity indicates that the time has come now, seven years 
after passage of the SIPA, for a thorough study to be made 
of the SIPA by an independent group seeking input from the 
various bar associations, the Securities and Exchange Com- 
mission, the attorneys who have practiced in this area 
and some of the investors who may have had experience with 
the Act. Such a study might adopt one or more of the 
foregoing suggestions. At a minimum, such a study would 
hopefully suggest changes in the proposed amendments which 
would eliminate the conflict of interest problems raised 
by this letter. Alternatively, it might determine that 
an entirely different approach to the problem of broker- 
dealer liquidations should be explored. In any event, 
we hope that these comments may serve as a basis from 
which a more thorough analysis of the proposed amendments 
may be made. 



SHELDON M. JAFFB^ 

On Behalf of the Executive 
Committee of the Business and 
Corporations Law Section of the 
Los Angeles County Bar Association 




SMJ:tb 



Ann Holland, Esq. 
Kindel & Anderson 

Joseph Troy, Esq. 
William J. Feis, £:sq. 
Troy, Malin & Pittenger 

Marvin Greene, Esq. 
Loeb & Loeb 

Gavin Miller, Esq. 
Agnev/, Miller & Carlson 

William D. Gould, Esq. 
O'Melveny & Myers 
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UAW OFFICXS 

SHELDON- M. JAFFE 

laOl CCNTUMV FAKK CAST 

SUITE X400 

CENTURY CITY 

LOS ANGCLCS. CALIFORNIA 000«7 

TELEPHONE I2ISI SSS'XOOI 



A P90rM>'ONAL COKPOnATION 



Jsuiuary 9, 1978. 



Howard Menell, Esq. 
Assistant Counsel 
United States Senate 
Committee on Banking, Housing & 

Urban Affairs 
Washington, D.C. 20510 



Re: 



Comments to H.R. 8331, 1977 Amendments to 
Securities Investor Protection Act of 1970 



Dear Mr. Menell: 

Thanlc you very much for your letter of January 4, 1978 
concerning the comments of^ the Business' and Corporations 
Law Section of the Lod Angeles County Bar Association. 

Please also excuse this brief and somewhat technical note. 
The |>arty submitting the comments was the Business and* 
CorparatJkons Law Section of the Los Angeles County Bar 
Association, not the Los Angeles County BAr Association, 
per se. Comments by the Bar Association per se may be 
made Only by the trustees /' Coiaments by our section , vrtiich 
is a- subsection of the Iios Angeles County Bar Association'; 
ore^'ro^de under the authorizartion of our escecuti'^ committee. 
Also of note,' I haVe now been advised' 'that the membership 
of out section may exceed 1,Q0Q members. 

Very truly yours. 



Sheldon M« JMife 



SMJ/»c 
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CONGRESS OF THE UNITED STATES 
HOUSE OF REPRESENTATIVES 



WASHm«TON. OuC. Mil 
January 18, 1978 



Howard A. Menell, Esq. 

Counsel 

Subcommittee on Securities 

Committee on Banking, Housing, 

and Urban Affairs 
United States Senate 
Washington, O.C. 20510 

Dear Howard: 

Thsmk you for your letter of January 5, 1978, concerning 
H.R. 8331 and enclosing a letter of Sheldon M. Jaffe cm 
behalf of the Business and Corporations Law Section of the 
Los Angeles County Bar Association. At your request, Z Uk 
happy to share my reaction to Mr. Jaffa's cosnents. 

I suppose the portion of Nr. Jaffe*s letter which ooncems 
me the most is the suggested "lack of attention" address#d 
to the proposed Amendments by the SEC, the Bar, and others 
who have experience under the Securities Investor Protection 
Act of 1970. As I know you are well a%iare, the process of 
the consideration of H.R. 8331 was neither summarily nor 
callously conducted. Quite frankly, I*b herd put to under- 
stand the basis for that contention. As you know, the genasis 
for the Amendments was a report dated July 31, 1974, of the 
SIPC Special Task Force whose members included representatives 
of SIPC, the Commission, the private bar, the securities 
industry, and the self -regulatory organisations. During the 
development of the legislation, all persons who acted as 
trustees in SIPC liquidations had been canvassed for cosmients 
on two separate occasions. 

In the 94th Congress, the Subcommittee held three days of 
hearings on October 20-22, 1975, at which time twenty-two 
witnesses appeared representing SIPC, the SEC, the securities 
industry and investors. In addition, supplemental material 
was received for the record, including a letter of August 2€, 
1975, from Nr. Jaffa on his own behalf which is s\ibstantially 
the same as his present coomninication on behalf of the 
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LOS Angalaa County Bftx A«icclatian. Since Nr. Jaffa's letter 
«fas the most broadly critical ttubmiasion we received at that 
tine Eor since) we carefully reviewed each of hie euggeetions 
in connection with preparing H,R, S331 for introduction. In 
particular^ we considered the nature of the possible conflicts, 
emphaai2ed by both of Mr. Jaffe's letters, in smaller 
iiquidationa with a SIFC employee as trustee |4e concluded 
that any passible conflicts of interest would be minimal, and 
thatf in any events the court was present to resolve any 
dispute. Of course, the overriding factor in appointing the 
SIPC employee is the preservation of the assets of an estate. 
I think Mr, Jaffe ie aware of these costs. As a matter of 
fact he was the trustee in one of the many cases reviewed 
in making this determination in that case the trustee's fee 
was $32,500 although the assets in the debtor b estate 
available to pay the fee were only $6,241 I hasten to add 
that Hr. Jaffe ^s fee was fully justified, liowever this 
example, which is but one of many, underlines the kinds of 
costs to the estate which would be avoided by H.R. 8331. 

Throughout 1976 and the first half of 1977, the Subcommittee 
staff met continuously with Si PC the BEC and members of the 
industry and other interested persons in an effort to improve 
the original bill. During this period a number of drafts 
were prepared and disseminated At the same time, nearly 
identical legislation was being reviewed and approved by both 
the American Law Institute Securities Code Project under 
Professor Loss and subseguently by the American Bar Associa- 
tion. On August 1, 2, and 3, 1977, the Subcommittee held 
hearings on H»R* 8331- A nwnber of substantive amendments 
were adopted by the Subcommittee during markup on September 7, 
1977. Given the widespread publicity which the bill received 
at each stage from its introduction to its passage by the 
House on Novejtdser 1, 1977, by the trade journals which anyone 
with more than a passing professional interest in such matters 
would normally receive, I have difficulty understanding how 
those members of the has Angeles County Bar could have been 
unaware of the bill a progress As a matter of fact as is 
clear from Mr Jaffa s letter the Association was working 
with H.R. 8331 as introduced and not as reported from Subcom- 
mittee on September 7, 1977, nor as passed by the House. 

Finally, I would like to clarify the record in two areas. 
First, the Commission and its staff worked long hours including 
nights and weekends to meet our timetables for comments on the 
various drafts of the bill and on the bill itself This 
effort was under the supervision of Commission Senior Counsel 
Robert Millstone and I suggest with respect to any questions 
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Mr. Jaffe may have as to the Commission participation, that he 
contact Mr. Millstone or Commissioner Philip A. Loomis, Jr., 
who twice testified on the Amendments. Second, on page five 
of his letter, Mr. Jaffe, in illustrating his concern about the 
lack of private rights of action to compel SIPC to intervene In 
the affairs of an insolvent broker-dealer, refers in some 
detail to a situation "brought to our attention by Los Angeles 
counsel". The record reflects that the case referred to, 
which is presently pending before the SEC, is Benchmark 
Securities and that Mr. Jaffe is one of the attorneys for the 
applicants. 

I appreciate the opportunity to comment on the Los Angeles 
County Bar letter. It goes without saying, Howard, that I 
and the rest of the Subcommittee staff will be happy to provide 
any further assistance that may be required on this important 
legislation. 

Sincerely, 




Sheldon M. Jaffe, Esq. 
Ann Holland, Esq. 
Joseph Troy, Esq. 
Marvin Greene, Esq. 
Gavin Miller, Esq. 
William Gould, Esq. 
Robert Millstone, Esq. , SEC 
Theodore Focht, Esq. , SIPC 
William Feis, Esq. 
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SPC 



SECURITIES INVESTOR PROTECTION CORPORATION 

900 SEVENTEENTH STREET. N.W. • SUITE 800 
WASHINGTON. D . C. 20006 • (202) 223-8400 



January 19, 1978 



Howard A . Menell , Esquire 

Assistant Counsel 

Committee on Banking , Housing 

and Urban Affairs 
United States Senate 
Washington, D.C. 20510 

Dear Howard: 

Many thanks for sending me a copy of the letter addressed to you by 
Sheldon M. Jaffe, dated December 20, 1977, dealing with H.R. 8331, and 
requesting any reactions I may have to It. The letter, which purports to 
express the views of the Executive Committee of the Business and Corpora- 
tions Law Section of the Los Angeles County Bar Association, presents 
little that is new in the now extensive consideration which has taken place 
with respect to the SIPC proposals since they were first developed in 1974. 
Indeed, in August 1975, Mr. Jaffe (then identifying himself as a "member 
of the Executive Committee of the Los Angeles County Business dorporation 
Law Section" but specifically stating that the thoughts presented were his 
personal views and not the views of any other persons) sent basically the 
same comments to Congressman Lionel Van Deerlin, then Chairman of the 
House subcommittee v^ich was considering the SIPC amendments. See 
pages 204-211 of House Hearings on H.R. 8064, October 21-22, 1975, 
Serial No. 94-56. 

. It is my understanding, based on Information received from respon- 
sible and reliable sources In Los Angeles , that the present letter not only 
does not speak for the Los Angeles County Bar Association nor for Its Busi- 
ness and Corporations Law Section, but also does not necessarily speak 
for the entire Executive Committee of that Section. Rather, a more accurate 
characterization would be that the letter speaks for some attorneys who are 
also members of the Executive Committee of the Business and Corporations 
Law Section of the Los Angeles County Bar. 
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There are numerous errors Ln the letter. An example Is the statement 
on page 2 to the effect that the amendments will limit the SIPC advance for 
cash left in a broker's custody to $20,000. The limit Is $40,000, as you 
will note from page 44, lines 3-8 of H.R. 8331. 

What Is far more troublesome is the letter's failure to represent 
accurately the consideration and review which has taken place with respect 
to these proposals over the past four years . The letter (1) complains about 
the "lack of attention addressed to the proposed amendments," (2) states 
that SIPC operations "have been monitored neither by the bankruptcy bar 
nor the corporate bar," and (3) concludes that the SEC "should take a 
vigorous and active role in this area and consider and evaluate the legis- 
lation." 

The letter is in error with respect to each of the above matters. The 
proposals which are presently being considered by Congress are the result 
of a seven-month study by a task force appointed by Chairman Owens in 
December 1973. The task force report, when issued in July 1974, was 
widely disseminated and comments on it were sought. The amendments 
currently in H.R. 8331 are basically the same as proposals which were 
contained in bills in both the Senate and House in 1974, 1975 and 1977. 
Hearings have been held by the House of Representatives in October 1975 
and August 1977. 

In addition, the proposals contained in H.R. 8331 have been thor- 
oughly reviewed by the Council as well as the full membership of the 
American Law Institute . Prior to that review the proposals had been care- 
fully analyzed by Professor Louis Loss and the consultants and advisors 
to the project ^lich Professor Loss heads for the codification of the federal 
securities laws. In the course of that consideration, the proposals were 
also reviewed by the Committee on Federal Regulation of Securities of the 
Section of Corporation, Banking and Business Law of the American Bar 
Association. Those groups included in their membership some of the 
leading members of the Bankruptcy Bar and the Corporate Bar. 



Digitized by VjOOQIC 



191 



Finally, the SEC has alwrays taken a very significant role In the 
development, consideration and review of these proposals. Members 
of the Commission and Its staff participated in the deliberations of the 
task force in 1974 and played an active role in the development of the 
legislative proposals . As even a casual review of the hearing records 
in the House of Representatives will show, the Commission has evalu- 
ated the proposals and supports them. Mr. Jaffe's Implication to the 
contrary (at page 13) Is unjustified. 

Frankly, Howard, I could continue an analysis of the comments 
made in Mr. Jaffe's letter, but I think it would not be useful at this 
point. The views expressed in the letter are hardly new. They have 
been considered and evaluated in the course of the extensive consider- 
ation ^ilch has been given to these amendments. Should you or any 
members of the Senate desire our specific views on any of the particular 
suggestions made by Mr. Jaffe, we shall, of course, be pleased to 
respond . 

Again let me thank you for your courtesy in calling Mr. Jaffe's 
letter to my attention. 



Very truly yours , 




cc: Robert J. Millstone, Esquire 

Securities and Exchange Commission 

Franz F. Opper, Esquire 

U.S. House of Representatives 
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Business & Corporations Law Section 

of the 
Los Angeles County Bar Association 



SUITE 1212 

606 SOUTH OLIVE STREET 

LOS ANGELES. CALIFORNIA 90014 

(213) 624-8571 



March 8, 1978 



Howard Menell, Esq. 

Assistant Counsel 

Committee on Banking, Housing 

and Urban Affairs 
United States Senate 
Washington, D.C. 20510 



Re: 



Comments to H.R. 8331; Amendments to 
Securities Investor Protection Act of 1970 



Dear Mr. Menell: 

As Chairman of the Executive Committee of the Business and 
Corporation Law Section of the Los Angeles County Bar 
Association, I am writing this letter to correct a misim- 
press ion set forth in the response of the Securities 
Investor Protection Corporation ("SIPC") to our letter 
dated December 20, 1977, concerning H.R. 8331. 

Paragraph 2 of the SIPC response implies that our December 
20, 1977, letter did not speak for the Executive Committee 
of our Section as a whole. . This is incorrect. The letter 
not only expressed the views of the subcommittee but was 
also discussed by our committee as a whole and represents 
its authorized statement. I would, therefore, like to 
express the request of our committee that our comments be 
considered upon their substantive merit. 



bg 
cc: 



Ann Holland 
Marvin Greene 
William Gould 
Sheldon Jaffe 
Gavin Miller 
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Securities and exchange commission 
Washington. D.C. 20649 



January 21, 1978 



Mr. Howard A. Henell, Counsel 
Subconmittee on Securities 
Committee on Banking, Housing 

and Urban Affairs 
5300 Dirksen Senate Office Building 
Washington, D. C. 20510 

Dear Howard: 

Thank you for bringing to my attention the letter to 
you from Sheldon N. Jaffe, writing on behalf of the 
Executive Committee of the Business and Corporations Law 
Section of the Los Angeles County Bar Association. Mr. 
Jaffe made various comments concerning H.R. 8331, a bill 
to amend the Securities Investor Protection Act of 1970, 
which passed the House of Representatives on November 1, 
1977, and was subsequently referred to your Subcommittee. 



I note, in particular, that Mr. Jaffe stated concern 
over "the lack of attention addressed to the proposed 
amendments." He suggested, in that regard, that the 
Commission should take "a vigorous and active role" in 
considering and evaluating the legislation. As you are 
aware, the Commission has been involved in preparing these 
amendments from the earliest legislative proposals to the 
bill as passed by the House. We presented extensive 
written comments to the House Subcommittee on Consumer 
Protection and Finance, and Commissioner Loomis testified 
before that Subcommittee on two occasions. We, of course, 
look forward to assisting the Senate Subcommittee in its 
consideration of the bill, as well. 
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I have had the opportunity to review the letters to 
you from Franz Opper and Ted Focht concerning Mr. Ja£fe*8 
letter. 1 believe Franz and Ted expressed clearly the 
care which went into preparation of H.R. 8331, and, in 
general, I agree with their observations. 

I appreciate being apprised of Mr. Jaffe's letter. 

Sinocmy, 




dert J. Millstone 
Senior Special Counsel 
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BMAIDFOBJD 

NATIONAL CORPORATION 

1700 BROMMMr • NEW VOmc. N. Y. lOOtt • (2») S8l-Sa00 

October 7, 1977 



The Honorable Harrison Williams 
Subcoanittee on Securities 

Coanittee on Banking, Housing and Urban A££airs 
United States Senate 
Washington, D.C. 

REt H.R.8331: Securities Investor Protection Act 
Amendnents of 1977 

Dear Mr. Williams: 

This letter is to comment on several provisions of 
B.R.8331, the Securities Investor Protection Act Amendments of 
1977 which the Committee on Interstate and Foregin Commerce has 
reported out favorably. I understand that this legislation will 
be voted on by the House of Representatives in the very near 
future. 

Bradford National Corporation (BNC) is very interested 
in and will be affected by this legislation. Bradford Securities 
Processing Services, Inc. (BSPS) , a wholly owned subsidiary of 
BMC, is registered with the Securities and Exchange Commission 
(SEC) as a clearing agency. BSPS provides comparison, clearance 
and settlement for transactions in securities, particularly 
municipal and other exempt securities under the Securities 
Exchange Act of 1934. Although the manner in which BSPS performs 
these services is not as sophisticated as that of other clearing 
agencies, BSPS has undertaken to develop a comparison and a 
continuous net settlement system similar to those of other clear- 
ing agencies and to offer such services by 1978. Another sub- 
sidiary of BNC, Bradford National Clearing Corporation has 
facilities management contracts to operate the NCC division of 
the National Securities Clearing Corporation, the Pacific Clear- 
ing Corporation and the Pacific Securities Depository Trust 
Company, all of which are registered clearing agencies. A third 
subsidiary of BNC, Bradford Trust Company, owns 20% of the stock 
of TAD Depository Corporation (TAD) . TAD is registered with the 
SEC as a clearing agency offering the activities of a securities 
depository. Although the range of depository services currently 
offered by TAD are not as extensive as those offered by other 
securities depositories, TAD has undertaken a program to develop 
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and begin offering such services by 1978. A fourth BNC sub- 
sidiary, Bradford Securities Operations, Inc. has a facilities 
management contract to operate TAD. 

H.R. 8331 attempts to aunend the Securities Investor 
Protection Act of 1970 to overcome certain shortcomings that have 
arisen in the operation of the legislation. However, as pro- 
posed, H.R. 8331 will adversely affect the ability of BSPS to 
compete with clearing agencies currently offering comparison and 
continuous net settlement systems at such time as BSPS has de- 
veloped its own comparable system and will adversely affect the 
ability of TAD to compete with securities depositories offering a 
full range of depository services when TAD finishes its expansion 
program. BSPS and TAD are expanding and have spent substantial 
sums to develop these new prograuns and to prepare an intensive 
marketing campaign to attract clients for these services. As 
proposed, H.R. 8331 will place BSPS and TAD in a materially dis- 
advantageous competitive position in offering these services even 
though, as presently planned, BSPS and TAD will charge less for 
these services than their competitors. 

All the other clearing agencies which offer comparison 
and continuous net settlement services and with which BSPS is 
about to compete more vigorously, require their participants to 
deposit cash or to plege municipal or federally issued or guaran- 
teed securities as collateral for a note to the clearing fund of 
that clearing agency. Similarly, the securities depositories 
with which TAD is about to compete more vigorously require 
contributions to their clearing funds. These clearing funds 
indemnify the participants in that clearing agency against losses 
that they may suffer in closing out contractual commitments of a 
participant. In the event of the insolvency of a clearing 
agency participant in a continuous net settlement system, the 
agency will allocate to the other participants the contra-side of 
the obligations that the insolvent participant owed to the clear- 
ing agency. To the extent that these other participants may 
suffer losses in liquidating these open positions of the in- 
solvent participant, the clearing fund of that agency indemnifies 
these participants. Each participant's deposit to the clearing 
fund and the clearing fund, in the aggregate, must be substan- 
tial. 

The Securities Acts Amendments of 1975 in adding 
Sections 17A(b) (1) , 17A(b) (3) (A) and 17A(b) (5) (C) to the Securities 
Exchange Act clearly reposed in the SEC and the clearing agencies 



Digitized by VjOOQIC 



197 

authority to esti^lxsh standards for the financial responsibility 
of clearing agency participants and tha cousummatlofi of their 
trade obligations. Pursuant to that authority the SBC, in 
Release 34-13584 {June 1, 1977), diacussed various standards that 
could be made applicable to clearing agencies, Among these were 
the financial obligations of a clearing agency to its participants 
in the event of the inaolvency of one participant and the standards 
tiiat should be impoaed on participants as well as clearing agencies 
to meet the risk of insolvency of a participant, its presently 
proposed, new Section Bfe) to the Securities Investor Protection 
Act (SlPAj would eliminate the flexibility granted the SEC to 
adopt standards in this area. 

New Section fi(e) of SIPA, as proposed, would have 
several adverse effects. TO indemnify its participants against 
losses from closing out open obligations of an insolvent par- 
ticipant, a clearing agency would either have to assume the risk 
of the insolvency itself, or it would be compelled to require 
substantial deposits in a clearing fund by all of its parti- 
cipants. If the clearing agency were to assume the risk of loss, 
it would require a substantial capitalization far in excess of 
that of almost all existing clearing agencies. Such a substan- 
tial capitalization would compel the clearing agency to set its 
fee structure at a high level so that it could generate suf- 
ficient net revenues to offer return sufficient to attract such a 
substantial amount of capital. 

In the alternative new Section 8(e) of SIPA %#ould force 
clearing agencies to compel participants to make substantial 
clearing fund deposits. The clearing fund deposit represents 
working capital of a brol*«r/dealer which is no longer available 
to it The SEC recognizes this and allowB including clearing 
fund deposits as part of a broker/dealer s net capital As 
capital is a finite item and a limited quantity, a broker/dealer 
cannot afford to tie up substantial sums of capital in clearing 
fund deposits which are not available to it for use in the course 
of its daily operations. 

'^ Broker/dealers required to make substantial clearing 
fund deposits will only be able to do so if they are very sub- 
stantially capitalized. The major brokerage firms are able to 
utilise the services of more than one clearing agency Many 
ntedlua-slzed brokerage firms can only afford the capital eatpen- 
diture required to make a clearing fund deposit in one clearing 
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agency. Lesser capitalized brokerage firms are forced to 
utilize a correspondent in accessing the services and facilities 
of existing and to-be-developed clearing agencies. Quite clearly, 
clearing fund deposits limit access to clearing agencies. 
Further, as Section 8(e) is proposed, a clearing agency can be 
protected by requiring a clearing fund deposit, and the larger 
such deposit the more it is protected. At the same time this 
defeats the utility of a clearing agency by limiting access to 
it. 

H.R.8331 loses sight of the fact that clearing agencies 
are service entities. Their function is to reduce the delivery 
obligation of the participating brokers and dealers so that the 
net movement of securities and the net movement of funds of these 
participants resulting from their respective securities trans- 
actions is less than it would be if each trade had to be settled 
on the basis of a movement of securities and a counter-movement 
of funds for each specific trade. If the clearing agencies did 
not perform these services then all these open contractual com- 
mitments of an insolvent broker/dealer which would otherwise be 
eliminated by a continuous net settlement or daily balemce order 
system would come within the provisions of Section 6(d) of SIPA 
resulting in probably an even greater number of claims on SIPC as 
well as materially increasing the cost of liquidating an insol- 
vent broker/dealer. 

If prospective participants are required to make sub- 
stantial clearing fund deposits to BSPS and TAD in order to 
utilize the new services that are being developed, they will be 
put in a difficult position. These prospective participants will 
either be forced to have deposits with more than one clearing 
agency in order to utilize the different services of the various 
clearing agencies, or they will be forced to choose between two 
entities offering similar services, the less costly of which is 
less experienced than the other. • The result of all this would be 
that only a few of the major brokerage firms would be sufficiently 
capitalized that they could utilize the services of both BSPS, 
TAD and the existing clearing corporations. Medium-size and 
other brokerage firms would be very reluctant to cast their lot 
with BSPS or TAD, which would be offering these services at less 
cost to the broker but without the experience that the existing 
clearing agencies have. Lesser sized brokerage firms would not 
be able to participate at all in either BSPS, TAD or any of the 
other existing clearing agencies offering these services. 
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la light of the above* ve reconmend that Section 8(e) 
of SIPA, as proposed in H.R.8331, be amended to treat the claims 
of a clearing agency occasioned by closing out open commitments 
of an insolvent broker/dealer participant as within Section 6(d) 
of SIPA as a claim on account of a customer transaction if the 
clesuring agency provides for closing out such commitments and has 
adopted rules or procedures, approved by the SEC, for the finan- 
cial responsibility of its participants and to assure that its 
participants meet their deliver and receive obligations. 

Another area of concern is the failure of H.R.8331 to 
recognize certain existing practices in the brokerage* industry. 
Clearing agencies, such as BQPS and the National Securities 
Clearing Corporation which offer physical delivery services in 
New York City, and the participating broker/ dealers, have the 
custom and practice of delivering securities and then returning 
some two hours later to obtain the broker's check in payment. If 
during this period of time, the broker/dealer should be declared 
insolvent and subsequently brought within the auspices of SIPC, 
the clearing agency could be in the position of an unsecured 
general creditor. The SIPC trustee would have the securities 
delivered to it, and the clearing agency would only have a claim. 
If the broker/dealer should pay the clearing agency with an 
uncertified check and the broker should be declared insolvent and 
brought within the auspices of SIPC before the check has cleared, 
the clearing agency again could be in the position of an un- 
secured general creditor. One answer is to require the cross 
delivery of securities against receipt of certified checks. This 
is not operationally efficient in the physical delivery of 
securities, particularly in the New York metropolitan area. 
Further, requiring certified checks in payment of deliveries in 
these instances would only increase the time necessary to process 
the transaction and the costs of the broker/dealers — e.g. addi- 
tional clerical and messenger staff to obtain certification plus 
the fees charged by the banks for certifying checks. In light of 
this, we strongly recommend eunending the definition of customer 
so that clearing agencies who have made deliveries to a broker/ 
dealer which prior to the payment therefor (clearing of the 
check) comes within the auspices of SIPC are deemed to be customers. 

Should H.R. 8331 or similar legislation be presented to 
the S\ibcommittee on Securities we would appreciate your including 
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this letter in the Subcomnittee's hearings and would welcome the 
opportunity further to expand on our comments. 

Sincerely yours r 



J^^ 



/^-y, 



^/rvr^-yy^ 



Morris N. Simkin 
Counsel 

Howard Minnell, Esq. 
Subcommittee on Securities, 

Committee on Banking, Housing and Urban Affairs 

Securities and Exchange Commission 
attn: Robert Millstone, Esq. 

Securities Investor Protection Corporation 
attn: Theodore Focht, Esq. 



MNS/tc 
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Investment Company Institute 

177S K STMCCT N. W, WNkSHINOTON. O. C. lOOOC 
WOO 1*3 -7700 



MATTMEW P. FINK 

ApxU24, 1978 



Hoaorahle Hariisoa A. Williams 

Committee on Banking, Housing and Urban Affairs 

United States Senate 

Washington, D.C. 205 10 



Dear Senator Williams: 

Thank you for your letter of April 17, 1978 inviting our conmients 
concerning H. R. 8331, the Securities Investor Act Amendments of 1977. 

We support the enactment of the bill In the form passed by the House 
of Representatives last year. We believe that the bill would substantially 
improve the Securities Investor Protection Act of 1970, while retaining 
appropriate exemptions for mutual ftmds and variable annuities which Congress 
originally enacted in 1970. As you will recall these exemptions were included 
in the original legislation because neither mutual ftmds nor variable annuities 
presented investors with the kinds of hazards which necessitated the insurance 
coverage provided by the Act. 

As you know, the original bill as introduced in the House would have 
deleted mutual ftmd and variable annuity exemptions. We and others testified 
before the Subcommittee on Consumer Protection and Finance of the House 
Interstate and Foreign Conmierce Committee in opposition to these proposed 
changes and presented data showing that the factual pictures on which the 
exceptions had been based still held true. Enclosed is a copy of our written 
statement which we would respectfully request be included in the record. In 
September of last year the House Subcommittee and full Committee unanimously 
approved the bill which was revised so as to include the original mutual fund 
and variable annuity exemptions. The House Conmiittee Report stated: 
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"The Committee determined to coiitiiiue to exclude from SIPC 
membership all persons whose business consists exclusively of 
(1) the distribution of shares of registered open and Investment 
companies or unit investment trusts, (2) the sale of variable 
annuities, (3) the business of insurance, or (4) the business of 
rendering investment advice to investment companies or insurance 
company separate accounts. As originally written, the bill sought 
to repeal this exemption from SIPC membership. However, after 
extensive deliberation the Committee concluded that the exemptions 
should be retained since SlPC's experience since 1970 has shown 
that the distribution system for mutual fund shares and variable 
annuities continues not to create the kinds of risk created by 
general brokerage activities. " (H. R. Rpt. No. 95-746, 95th Cong., 
1st Sess. , 1977 at 23-24). 

In summary, we urge your Committee to report out the bill retaining these 
exemptions. We greatly appreciate this opportunity to submit our written comments 
concerning H. R. 8331. 

Slncerdy, 
Matthew p. Fink 



Enclosure 

ccr Howard Menell 
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August 2, 1977 

Before the Subcortmitotee on Consumer Protection 
and Finance, House Interstate and Foreign 
Commerce Committee 

STATEMENT OF DAVID SILVER, PRESIDENT OF THE 
INVESTMENT COMPANY INSTITUTE, WITH RESPECT TO 
H. R. 8331 

My name is David Silver. I am testifying today on behalf 
of the Investment Company Institute, of which I am President. 
With me is the Institute's General Counsel, Marthew Fink. 

The Institute is the national association of the mutual 
fund industry. Its members consist of 415 open-end investment 
companies (commonly called "mutual funds"), their investment 
advisers and principal underwriters. Our mutual fund members 
have &bout 7 1/2 million shareholders and assets of approximately 
$47 billion, comprising over 90% of the assets of all U. S. mutual 
funds. 

We appear in opposition to so much of Sections 2 (a), 6(b) (4) 

6(g) and 15 of H. R. 8331 as would change the Securities Investor 

Protection Act (the "Act") by repealing certain existing exemptions 

for mutual funds and variable annuities and subject non- 

bro)cer~dealer affiliates of SIPC members to SIPC assessments.* 

* More particularly, these sections would: (1) impose mandatory 
membership in the Securities Investor Protection Corp. (SIPC) on 
broker-dealers whose business consists exclusively of the distribution 
of mutual funds, unit investment trusts or variable annuities, or 
rendering investrrent advisory services to mutual funds or insurance 
company separate accounts; (2) require the inclusion in the 
SIPC assessment base of broker-dealers doing a general retail 
securities business of the revenues which they derive from the sale 
of mutual fund shares; and (3) include gross revenues of invest- 
ment advisers who are not broker- dealers in the SIPC assessment 
base if a related company is a broker-dealer. 
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I am certain that the Chairman of this Subcommittee, who 
actively participated in the formulation of the SIPC legislation, 
remembers well the grim background of crisis and impending chaos in 
the nation's securities markets in 1970. It was in that atmosphere 
that SIPC was created as being the least disruptive alternative to 
the outright termination of the specific practices traditionally 
engaged in by stock exchange members which created the potential 
for huge losses to investors. However, those who would repeal the 
mutual fund and variable annuity exemptions have deftly shaded the 
legislative history and background to make it appear that the 
mutual fund and variable annui-ty exemptions are anomalies in an 
insurance scheme which was designed to be universal. But SIPC was 
not created to cast an umbrella of insurance protection over the 
entire securities industry — any such assertion is merely an 
after-the-fact rationalization to justify an expansion of the 
jurisdiction of SIPC. More importantly, the mutual fund and 
variable annuity exemptions were included in the law because they . 
were justified by the circumstances and, as I will show later, 
demanded by equity. 

SIPC WAS CREATED TO PROTECT INVESTORS AGAINST RISKS ASSOCIATED 
WITH PRACTICES OF BROKERAGE FIRMS DEALING WITH CUSTOMERS' FUNDS 
AND SECURITIES FOR THEIR Oli^N BENEFIT 

When SIPC was created in 1970, it was clearly understood that 

the risks to be insured against were the results of specific business 

practices of the brokerage industry. More particularly, these risks 

are created by the traditional priictice of firms doing a general 

stock brokerage business using customers' funds (free credit balances) 

and customers' securities in the conduct of their own business. The 

1970 reports of the Senate Committee and of this Committee isolated 
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and focused on these activities as creacing the hazards to the 
investing public which necessitated the creation of SIPC* 

The wave of brokerage house insolvencies which inunediately 
preceded the creation of SIPC at the end of 1970 involved the 
potential of enonoous losses for the millions of investors whose 
cash and securities were held «md used by brokerage firms. 
The situation had become so grave that stock exchemge trust funds 
which had been formed to take care of obligations owed customers 
of failed firms were near exhaustion. It was at this juncture 
that the Congress was implored by the industry itself to enact the 
legislation which evolved into the Act.** 

At the 1970 legislative hearings, it was the position of the 
mutual fund and insurance industries that the distribution of 

mutual fund shares and variable annuities, as well as the rendering 

of investment advice to registered investment companies, did not present 



"^ The Senate report stated: "Free credit balances are funds left 
with the brokerage firm by customers who have the right to with- 
draw them on dem£md. These credit balances are used by the 

broker in the conduct of the business..." (Report No. 91-1218, 

Senate Committee on Banking and Currency, 91st Cong. 2d Sess. 
(1970)). The report of this Committee commences its discussion 
by stating: "Broker-dealers, among their many obligations, are 
responsible for safeguarding billions of dollars in cash cmd 
securities which belong to investors." (Report No. 91-1613, 
House Committee on Interstate and Foreign Commerce, 91st. Cong. 
2d Sess. (1970)) . 

* *Studv of Unsafe and Un sound Practices of Brokers and Dealers. 
SEC, Vol. 2, Chapter IX, pages 15-16. 



28-082 O - 78 - 14 
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any significant potential for the kind of losses inherent in the 

traditional activities of stock brokers who deal for their own benefit 

with the funds and securities of their customers. Moreover, since 

mutual fund and variable annuity organizations did not engage in such 

activities, they obviously did not profit from them. It was on this 

basis that Congress saw fit to include the mutual fund and variable 

annuity exemptions in the legislation. 

The matter of SIPC jurisdiction over investment advisers who 

are affiliates of broker-dealers was not an issue in 1970. In a 

sense this proposed change illustrates best that the proponents of 

these 2unendments seek to extend the jurisdiction of SIPC far beyond 

the boundaries of the brokerage industry and the conditions which 

gave rise to the need for its creation. Investment advisers perform 

no function and earn no fee even remotely related to the risks 

covered by SIPC. We will return to this proposal after we discuss 

the mutual fund and variable annuity exemptions. 

THE MUTUAL FUND DISTRIBUTION SYSTEM DOES NOT CREATE THE KIND OF 
RISK CREATED BY GENERAL BROKERAGE ACTIVITIES 

Before engaging in a description of the specific factors 

which in the present context differentiate the purchases and sales 

of mutual fund shares from purchases and sales of other securities by 

customers of brokerage firms, it should be noted that the Act 

(Section 11(h)) mandated the SEC to conduct a study of unsafe and 

unsound practices of broker-dealers. The report specifically 

confirmed the factual basis underlying the exemptions for mutual 

funds and variable annuities. The report stated: "Also, broker- 



Digitized by VjOOQIC 



207 

dealers who specialize in the sale of mutual fund shares or variable 
annuities do not hold customers' free credit balances in the normal 
course of business."* Anticipating our discussion of this subject, 
it might be observed that this conclusion inevitably flows from the 
ordinary practices in the distribution of mutual fund shares. 
The Mutual Fund Underwriter 

Unlike broker-dealers doing a general securities business, 
a mutual fund underwriter does not use customez's' funds or securities 
in the course of its business.** When a customer purchases mutual fund 
shares, it is the fund's transfer agent which issues the shares to 
the customer against receipt of the purchase money and sends the 
money to the fund's custodian bank which often is the same entity 
as the transfer agent. When a customer redeems mutual fund shares, 
it is the fund's transfer agent which issues the redemption check 
against receipt of the shares being redeemed. 

The important fact in the operations of the mutual fund 
underwriter is that the customer's purchase moneys are transmitted 
to the fund's custodian bank and none is retained by the underwriter. 
The period of possible jeopardy to any customer by reason of the 
underwriter's possession is thus limited to the time which it takes 
for the underwriter to process the trade — a maximum period usually 

~^ Study of Unsafe and Unsound Practices of Brokers and Dealers, SEC , 
Vol. 2, Chapter IV, Page 16. 

** .The mutual fund underwriter contracts with the fund to arrange 
for the distribution of the shares of the fund to the public. Often 
the underwriter and the fund's investment adviser are a single entity. 
Where they are separate ccmpanics, they are usually, but not always, 
under common control. Because the underwriter distributes securities, 
i.e., the shares of the fund, it is required to register as a broker- 
dealer under the Securities Exchange Act of 1934. A mutual fund 
underwriter usually distributes the shares only of the one or more 
funds in a particular fund group. 
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Of from one to three days. Customers' funds and securities, 
therefore, do not come to rest for am indefinite period of time in 
the hands of the underwriter. 

Not only does the mutual fund underwriter derive no 
economic benefit from holding customers' money or securities, but 
so far as the underwriter's activities are concerned, the risk to 
mutual fund investors is restricted to items in transit. The SIPC 
Fourth Annual Report for 1974 (page 8) confirms the finding in the 
SEC study and admits that mutual fund underwriters do not "hold" 
customers' securities or funds but merely "handle" them. The type 
of risk involved is primarily that of possible misappropriation or 
embezzlement and is not a risk associated with the deliberate and 
continuing use by a broker-dealer in its business of a customer's 
cash or securities. The misappropriation or embezzlement type of 
risk is guarded against by fidelity bonds which mutual fund under- 
writers maintain. 

It is not at all surprising that not a single claim, so far 
as we know, has been made against SIPC with respect to the activities 
of a mutual fund underwritA^ 

The Retail Broker-Dealer 

The retail broker-dealer is the person who most often deals 
directly with the public in the sale of mutual fund shares. The 
recommendation to repeal the exemption from the SIPC assessment 
base of mutual fund revenues apparently stems from the fact that in 
the 6 1/2 year period after SIPC was created, SIPC advanced money 
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to meet the claims of some 50 customers who suffered losses on 
account of mutual fund transactions with- eight small retail 
brokerage firms. The cost to SZPC of these claims aggregated 
about $190,655. These small claims are de minimis when contrasted 
with losses claimed by all brokerage firm customers during the same 
period. Total SIPC advances to such customers were about $43.9 
million and these claims have been made, not by about 50, but by 
some 105,000 customers. In other words, over a 6 1/2 year period, 
. alleged mutual fund loss claims involving retail broker-dealers 
amounted to 0.05% of the total niunber of claims and 0.43% of the 
total dollar value of all advances. Viewed another way, while 
investors' mutual fund sales and redemptions for the same 6 1/2 
year period amounted to over $51 billion, the $190,000 of SIPC 
advances amounted to 0.0004% of this total volume. 

There is no evidence to indicate that the losses occurred 
because of any practice on the part of the eight firms to use 
customers' money or securities during the course of their normal • 
business. Rather, the evidence is that the losses occurred by 
reason of simple misappropriation.* 



The names of 39 claimants were supplied to us by SIPC. V7e sent 
each claimant a questionnaire seeking the details of his loss. 
Fifteen of these 39 claimants responded and their responses 
dealt v;ith transactions by three of the seven brokerage firms 
involved. It appears from these responses that the losses 
occurred because the broker-dealer pocketed the money received 
from his customer and then either failed to even advise the 
mutual fund underv/riter of the order or confirmed the order to 
the underv/riter but sent a bod check to pay for the shares. 
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Experience Justifies the Exemption 

He think that even 50 cases of loss to mutual fimd customers 
through some sort of misconduct is 50 cases too many. Although the 
figure is de minimis from the legislative standpoint, proper remedial 
steps should be taken, and we will discuss that issue in a moment. 

We have analyzed the SIPC premiums which would have been 
collected through 1976 on account of mutual fund activities if there 
had been no exemptions in the original Act. (We do not have sufficient 
data available to include variable annuities in our analysis.) Our 
estimate shows that the assessments on the mutual fund industry over 
this period would have amounted to some $10,308,537. The components 
of these figures are as follows; 

Dues on account of retail broker-dealer 

transactions - $ 3,827,575 

Dues from underwriters' sales revenues - $ 2,547,819 

Total: dues from sales revenues - $ 6,375,394 
Dues from mutual fund advisory £md other 

advisory fees - $ 3,933,143 * 

Total SIPC dues from fund industry - $10,308,537 

These figures taken alone should be conclusive on the issue 

of the propriety of the exemptions. The total so far exceeds the 

losses claimed by SIPC, the disproportion so immense, that it is 

obvious that it would have been absurdly unfair not to have incliided 

the exemptions in the original legislation. It would be just as 

absurd to repeal them now. 



• This figure has been computed solely on the basis that the 
exemptions %rauld be deleted. If the Act is also amended to include 
a new consolidation provision, this figure would exceed $8 million, 
and therefore the total would exceed $14 million. See page 13 below. 
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In pointing to a remedy more in keeping with the problem we 
refer our own inquiry into the circumstances surrounding the $190,000 
in losses to mutual fund customers. These losses occurred not through 
any routine business practice but because of isolated instances of 
apparent dishonesty. It seems clear that such losses might well have 
been obviated if the broker-dealers in question had appropriate 
fidelity bonds. He urged in our testimony two years ago and take 
this occasion to re-emphasize our position that the SEC, after 
appropriate study, should adopt such changes in existing bonding 
requirements as to remedy even the minor problem which may exist. 
The nostrum of compulsory SIPC inembership is thus unnecessary to 
cure a specific and limited problem. Moreover, as we now show, 
such membership would also be grossly inequitable in terms of what 
may be termed the profit side of the ledger, as well as leading to 
assessments which would be disproportionate when measured against losses. 

RESTRICTING SIPC MEMBERSHIP TO BROKER- DEALERS WHO PROFIT FROM 
USING CUSTOMERS' FUNDS AND SECURITIES AND BASING ASSESSMENTS ON 
SUCH ACTIVITIES IS XfflOLLY APPROPRIATE 

When Congress was considering the legislation which 

established SIPC a number of alternatives to an insureuice scheme 

which would not have involved the creation of a new governmental 

agency were also discussed. One such alternative would have been 

to bar broker-dealers from using customers' funds and securities in 

the course of their own business by requiring that they be segregated 

or held in a custodian bank as is the case with mutual funds. Another 

alternative would have been to impose high reserve requirements 
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against the value of customers' securities and free credit balances. 
The adoption of either of the alternative solutions would have made 
SIPC unnecessary as a continuing institution since the problem — 
use of customers' funds and securities by brokerage firms — would 
have been eliminated at the source. Neither of these 
approaches would have had any impact at all on the mutual fund and 
variable annuity industries. As pointed out above, this Committee 
found in 1970, the SEC study confirmed, and SIPC admits, that mutual 
fund and variable annuity investors do not ordinarily leave free 
credit balances with broker-dealers. Moreover, variable annuity 
contracts cannot be hypothecated by broker-dealers in the manner of 
typical securities, and more than 90% of current mutual fund sales do 
not involve the issuance of stock certificates.* 

Although the surgical solution to the risk creating 
activities of broker-dealers would not have affected the mutual 
fund or variable annuity industries, its impact on the general 
securities business would have been enormous. Chapters II and IV 
of the SEC Study of Unsafe and Unsound Practices make abundantly 
clear the enormous importance to brokerage firms, most notably 
stock exchange members, of their ability to use customers' funds 



In this regard, the mutual fund industry has advanced towards 
the "certificateless" society that is still the subject of 
discussion today throughout the rest of the securities industry. 
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and securities in their business.* 

The economic value to brokerage firms of their use of 
customers' funds and securities has been sxibstantial over the 
years. We have included a table covering the years 1970 through 
1976 (the years in which SIPC was operative) showing estimates 
of revenues derived by brokerage firms which arise in connection 
with their use of customers' assets and the percentage of total 
revenues which this represents. i 

BROKER-DEALER FIRMS WITH GROSS REVENUE OF $500,000 OR MORE * 









Customer 












Net Credit; 


Interest 


Income on 




No. of 


Gross 

Revenue 


Balances 
End of Year 


Customer 


Accounts 






Percent of 


Year 


Firms 


(In Millions) 


(In Millions) 


(In Millions) 


Gross Revenue 


1976 


N/A 


$ 8,500 


$ 2,023 


$ 550 


6.5% 


1975 


764 


6,996 


1,733 


591 


8.4 


1974 


609 


5,065 


1,732 


622 


12.3 


1973 


652 


5,250 


2,184 


621 


11.8 


1972 


817 


6,729 


2,150 


527 


7.8 


1971 


788 


6,583 


2,104 


364 


5.5 


1970 


655 


4,747 


2,126 


379 


8.0 



Data for 1970-75 obtained from tables shown on pages 4 and 5 of 
the SEC's Statistical Bulletin, April 1977, Vol. 36, No. 4; Data 
for 1976 are preliminary estimates. 

Although it cannot be stated what percentage of these 
revenues would not have been generated if strict segregation 
of customers' assets had been required, it is certain that the 
ability to use these free credit balances and hypothecate 
investors' securities is the chief ingredient of the "tremendous 
leverage" which produces this income. Moreover, while there arc 



As the study states: "To a large extent, the tremendous leverage 
available to many broker-dealers has come from their ability to 
rely on customers' funds and securities in the financing [of 
their businesses] .. .Normally, leverage to the degree that exists 
in the financial structure of broker-dealsrs would not be 
possible if customers' funds and securities were not available 
and these firms had to rely on the usual sources of financing 
available to other businesses." (Chapter II, page 64). 
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no published profit data associated with these revenues, the 

figures are so large that they speak for themselves. Brokerage 

industry assessments paid to SIPC are a small price indeed when 

measured against the $3.5 billion generated since 1970 through 

activities which were preserved through the legislation which 

made SIPC insurance available. In contrast, the mutual fund 

and variable annuity industries generate no revenues whatsoever 

from these activities. It would be shocking and indeed ludicrous 

to compel the mutual fund and variable annuity industries to pay 

insxarance premiums to protect the profits of others flowing from 

activities in which they do not engage. This is wholly aside 

from the demonstrated fact, as discussed above, that the risk 

of loss created by mutual funds and variable annuities are by 

any standard de minimis . 

SIFC SHOULD WOT BE PERMITTED TO INCLUDE IN ITS ASSESSMENT BASE 
ADVISORY FEES OF INVESTMENT ADVISERS WHO ARE NOT BROKER- DEALERS 

The present consolidation provisions of the Act require the 
inclusion in the gross revenues of a broker-dealer member of SIPC and 
the revenues of any subsidiary of the member. H.R. 8331 (but not, it 
should be noted, the 1975 version of the Bill) contains a provision 
extending this consolidation requirement to all entities under 
common control with a broker-dealer. Whatever theoretical 
justification may be offered in support of this provision, its 
main practical effect would be to impose SIPC membership assess- 
ments on a number of inve£traent advisers who are related to mutual 
fund organizations, but whose business it is to render advice to 
private — i.e., non-mutual fund — clients. 
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When the business of providing investment advice is not 
conducted within the offices of a broker-dealer doing a general 
securities business or by a wholly-owned subsidiary of such a 
broker-dealer, it is hard to see how there can be any conceivable 
benefit to the clients of the adviser from SIPC assessments — 
even though these assessments probably will be passed on to these 
clients. If SIPC has been able to come forward with only 
de minimis losses on account of mutual fund retail transactions 
it has not, as far as we know, shown any instances of harm to 
advisory clients. However, the costs of this proposal will be 
enormous. He were not aware of this new provision until we 
actually received a copy of H.R. 8331 less than two weeks ago and 
we have not been able to conduct a detailed study of its conse- 
quences. However, Our best estimate is that the $3,933,143 in 
assessments which v/ould have been imposed on advisers if the 
mutual fund and variable annuity exemptions were deleted, would have 
exceeded $8 million had the original consolidation pro^'isions in the 
Act tracked the present proposal. When this proposal is looked 
at cumulatively with the provisions which would repeal the mutual 
fund and variable annuity exemptions, it can be readily s^en 
that H.R. 8331 is not merely corrective legislation which seeks to 
straighten out gaps and conceptual inconsistencies in the Act. 
It transforms SIPC into an agency whose scope goes far beyond the 
need which was demonstrated in 1970. 
CONCLUSION 

In summary, events have proved that Congress was clearly 
right when it refused in 1970 to force mutual fund underwriters 
to join SIPC. These underwriters do not use customers' money 
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or securities in their business — no claim against 8IPC on 
account of a fund underwriter has ever been made. Onder these 
circumataaceB it %rauld have been monstrously unfair for these 
undemriters to pay the almost S6.4 million it would have cost 
in assessments had their membership been mandatory. There is 
nothing at present or in the foreseeable future to justify a 
change in the earlier view of Congress. 

Further, the proposed new consolidation provision would 
subject investment advisers to private clients to SZPC assessments, 
although their businesses obviously do not create the risks which 
led to the creation of SIPC. 

On the level of the retail broker-dealer, we think that 
the claims that SIPC has paid in connection with mutual fund trades 
are legislatively de minimis and that the cure is not to saddle the 
small retail broker-dealer with assessments on mutual fund revenues, 
but to tighten the regulatory process, possibly in the area of 
fidelity bonds. 

We believe these exemptions were wisely legislated and 
should not be repealed or diluted. 

He appreciate this opportunity to present our views. 
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Public Securities Association 

One World Trade Center, Suite 5271 

NewYork10048,Telephone:212-466-1900 



na 



April 21, 1978 



The Honorable Harrison A. Williams, Jr. 

Chaimaan 

Securities Suboannittee 

Senate Ocninittee on Banking, Housing and Urban Affedrs 

352 Russell Senate Office Building 

V«ashington, D.C. 20510 

Re: Securities Investor Protection Act - Aroenanents of 1977 (H,R. 8331) 

Dear Senator WiUiains: 

"Die Public Securities Association (PSA) is pleased to submit its 
oannents ocnoeming the Securities Investor Protection Act Amendtaients 
of 1977 (H.R. 8331) . We respectfully request that our ocnments be 
inoarporated into the record developed on the bill by the Securities 
Subocnmittee. 

PSA believes that H.R. 8331 contains iii(x>rtant provisions 
affecting the investing public and menobers of the Securities Investor 
Protection Corporation (SIPC) that will improve the Securities Investor 
Protection Act of 1970 (1970 Act) . For exanple, the bill wouM grant 
a trustee in a liquidatixxi proceeding the authority to pronptly 
satisfy custcm^r claims in a way that would give the customer vAiat 
he hsKi when the firm stopped doing business. Other provisions 
of the bill are designed to enable the trustee and SIPC to dispose 
of claims under procedures that would result in reduced administrative 
expenaes. PSA believes these changes are necessary and appropriate, 
alius, we si^sport their cKioption by the Subconmittee. 

PSA also supports the continued exclusion in Section 15 of H.R. 8331 
of revenues received by a broker or dealer in connection with the 
distribution of shares of a unit investment trust f ran the definition 
of "gross revenues from the securities business" for the purpose of 
detemining SIPC menober assesanents. We believe that this exclusion 
is consistent with the intent of the 1970 Act and should be retained 
in any amendnnents to the Act. 

PSA believes that H.R. 8331 as passed by the House of Representatives 
would materially improve the 1970 Act. Therefore, we encourage favor- 
able cK±ion on the bill by the Securities Subocnmittee. 



WRC: jm 
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Stetement of the Securities Industry Association 
Bearings on H.R. 8331, Amendments to the Securities Inyestor 
Protection Act of 1970 
before the 
Subcommittee on Securities 
Committee on Banking, Housing and Urban Affairs 
United States Senate 

April 25, 1978 

The Securities Industry Association (SIA) submits the following statement 
on this legislation for the record. 

SIA represents approximately 500 leading investment banking euid brokerage 
firms headquartered throughout the United States which collectively account 
for approximately 90)t of the nation's securities transactions conducted 
in this country. The business of our members includes retail brokerage con- 
ducted on behalf of 25 million shareholders, institutional brokerage, over- 
the-counter market making, various exchange floor functions, and underwriting 
and other investment banking activities conducted on behalf of corporations 
and governmental units at all levels. 

We write to express our total support of H.R. 8331 as passed by the 
House of Bepresentati «res the provisions of which we believe enhance investor 
protection and provide for fair treatment for all firms engaged in the 
securities business. 

The central purpose of the proposed amendments is to correct the problems 
that developed as SIPC began to liquidate debtor members and indemnify public 
c\istomers. It became apparent very early in the life of SIPC that the 1970 
legislation was far too rigid for the efficient handling of many brokereige 
liquidations. The Act did not contemplate the complexities of such industry 
phenomena as clearing corporations, fungible securites, continuous net settle- 
ment accounts, and omnibus accounts. Accordingly, liquidations were lengthy 
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and cunibersome, customers became disilliisioned, and final settlements vere 
Inordinately protracted. The public was unhappy vith the indemnification 
procedures and trustees, because of their inability to exercise routine dis- 
cretion or business Judgments due to the rigidity of the Act, vere vmable 
to be responsive to the many unique situations which occurred on a daily basis 
during the liquidation procedure. 

The liquidation of Weis Securities, Inc., a large New York Stock Exchange 
member with over 35tOOO public and institutional accovmts, demonstrated con- 
clusively the inflexibility of the 1970 Act and how costly, inefficient, and 
vmsatisfactory it was to the public investor. 

Since many clients were receiving indemnification in cash instead of 
securities cmd because their accounts were frozen for protracted periods of 
time, it has become apparent that what the public customer wants is the speedy 
delivery of his account intact and not protection resembling insurance benefits. 

In order to achieve these goals and for the purpose of expediency and 
economy, new flexible statutory guidelines are needed to allow SIPC and tr\istees 
to exercise discretion to make customers whole quickly and with minimum expense. 
SIPC must be given such additional authority and discretion as are necessary 
to enable it to perform its role more effectively and efficiently and thereby to 
assist in maintaining investor confidence. 

The provisions in H.R. 8331 will achieve the following goals: 

. Added flexibility and discretion for tnistees; 

. Improved allocation and liquidation procedures; 

. Siii5)lified procedures for the liquidation of smaller and/or totally 
bankrupt estates; 
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Reduced llqiiidatlon expendlt\ires; 

. Revised provisions for bulk delivery of securities to solvent 
members, maintenemce of customer margin accounts, allovances 
for customer operation of accounts during a liquidation proceeding, 
and provisions for clients to receive the maximum amount of securities 
feasible in order to preserve their accounts as near as possible 
to their filing date status; 

. Added ability of SIPC to maintain lines of credit and to arrange 
for bridge financing as well as to guarantee delivery of securities 
in certain situations; 

Expanded authority of SIPC to operate the business of a debtor 
long enough to realize some value from the operation of his going 
business as well as the sale of certain fixed assets. 

The foregoing, together with a host of guidelines to reduce and simplify 
the legal procedures involved in a liquidation, are important measures incor- 
porated In the Securities Investor Protection Amendments of 1977 which will 
correct the inadequacies of the present law. We fully support these meastires. 

The SIA, in its testimony before the House Subcommittee on Consinner 
Protection and Finance, supported the language of Section lU regarding adver- 
tising, and the broadened definition of "gross revenues for secvurity business" 
to Include commissions and fees earned from the sale of iButual fund shares, 
and from the sale of variable annuities cmd the broadened definition of "securities" 
to include money market instruments. We believe that the House passed legisla- 
tion represents an effective compromise in both of these areas, and we fully 
support the language of the House passed bill. 

Finally, we wish to call attention to a notable achievement of SIPC which 
we would expect to be continued. That achievement is the fulfillment by the 
SIPC Board of its responsibilities without establishing an extensive and 
expensive bureaucracy. We understand that SIPC has covered its administrative 
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expenses for its internal operations by vising 1/2 of the interast Income SIPC 
has earned on its investments. The SIPC Board, vlth Indvistry participation, 
has performed its Job in an outstanding manner and deserves, in our viev, 
public acknowledgement of the achievement and congratulations. 
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Owl Eiocutive Officer 



wtiiiam M Batten The Honorable Harrison A. Williams April 25, 1978 
United States Senate 
352 Russell Senate Office Building 
Washington, D.C. 20510 

Dear Mr. Chairman: 

The New York Stock Exchange appreciates this opportunity 

to express to you our strong support for H.R, 8^31. the 

Securities Investor Protection Act Amendments of 1$78, 

and commends your Subcommittee for its timely consider* V^*' 

ation of this legislation, which we feel will provide - "/J-. , 

needed improvements in the Securities Investor Protection 1s-^c. 

Act of 1970. ^, '^ 

Having long supported the goals to which this legislation i(} 
is dedicated, the Exchange believes that prompt enactment ^ 
of these amendments, as passed by the House of Representa- 
tives, will give this law the vitality it needs to respond 
to the current challenges of its mandate. While there 
have been a few changes in H.R. 8331 as it has progressed 
through this Congress, the bill remains essentially the 
legislative embodiment of the report of the special SIPC 
Task Force in the summer of 1974. Just as we supported 
those recommendations , believing that they would enhance 
substantially investor protection and confidence, so do 
we now support the legislation before you. 

You are currently receiving other testimony and connent, 
including specifically an analysis from the Securities 
Investor Protection Corporation — the agency charged 
with administering the Act, discussing in detail how each 
of the proposed amendments before you will improve current 
law. Therefore, we will not burden your record with an 
additional recitation of our views on each of these issues, 
but rather do respectfully request your approval of H.R. 
8331 in its present form. 

These amendments will greatly increase the facility of 
restoring accounts to customers in the event of failure 
of larger brokerage firms. Although we are convinced that 
the 19b8-70 style failures of broker-dealers are now 
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The Honorable Harrison A. Williams 
Page Two 



precluded by basic changes in industry practice, there 
still remains the possibility of failure arising from 
fraud or sudden financial catastrophe. To us, it is 
therefore of great urgency that the Securities Investor 
Protection Act be amended promptly in order to be 
prepared for the unexpected. 

These amendments also will reduce administrative costs 
and increase customer protection in SIPC liquidations of 
smaller firms. Although the failures of smaller firms 
also have been considerably reduced, they do occur still. 
The customers of firms which may fail in 1978 and in 
later years should not be deprived of the benefits of 
these amendments. 

There is one feature of the amendment package before you, 
Mr. Chairman, which we feel deserves special emphasis, 
because it will serve particularly to enhance Investor 
confidence. I refer to the provision which will double the 
amount of money which SIPC can advance to a trustee for 
the protection of any one customer's account. As you know, 
under current law, there is a $50,000 limit for securities, 
with a maximum of $20,000 to satisfy a claim for cash, as 
opposed to a claim for securities. The legislation before 
you would provide coverages of $100,000 and $40,000 
respectively. The Exchange strongly endorses these proposed 
increases, believing it to be important that this higher 
level of protection be afforded SIPC customers at the same 
ratio which exists under present law. 

Mr. Chairman, the New York Stock Exchange hopes these 
comments will be useful to your Subcommittee in your 
deliberation of H.R. 8331. As always, we are available 
to you and your staff on this or any related issue affecting 
the confidence and protection of the investor community. 

Best wishes. 



Z^r:rA^'' 
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SECURITIES AND EXCHANGE COMMISSION ^^^ ' / 

WASHINGTON. D.C. 20549 

DIVISION OF I W ^ 

MARKET REOULATION / 4 > 



.A^ 



April 26, 1978 ^ 

Houerd A. Menell 
Assistant Ccxzisel 
Subcomnittee on Securities 
ConmLttee on Bahklzig, Housiiig 

and Ucban A££alrs 
5300 Dicksen Senate Office Building 
Washington, D.C. 20510 

Dear Hcward: 

As you are auare, the Goomission testified before the House 
Subcomnittee on Gonsimer Protection and Finance during its hearings last 
August on H.R. 8331. Yesterday during his testincny before the 
Securities Subcomnittee on the same bill, Chaizman WUlians offered to 
furnish a copy of the statement and oooments submitted to the House 
Subcomnittee. 1 have enclosed that material. 

Sinpe?«ly, 



UndaKurjan / . 
Staff Attorney 

Biclosure \^ 
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TESTIMONY OF COMMISSIONER PHILIP A. LOOMIS 
'BEFORE THE SUBCOMMinEE ON CONSUMER PROTEC- 
TION AND FINANCE OF THE HOUSE COMMITTEE ON 
INTERSTATE AND FOREIGN COMMERCE ON H.R. 8331. 
NINETY-FIFTH CONGRESS. FIRST SESSION, 1977. 

AUGUST 2. 1977 

Mr.* Chairman and members of the Subcommittee, it is 
A pleasure to appear before you today to present the 
Commission's views on the proposed amendments to the 
Securities iNVEstoR Protection Act of 1970. 

As YOU KNOW. THE COMMISSION HAS SUPPORTED THIS 
LEGISLATION FOR A LONG TIME. WhEN THE COMMISSION FORWARDED 

TO Congress its comments on SIPC's first annual report. 

PROBLEMS WITH THE ACT HAD ALREADY /ARISEN. By THE TIME OUR 
SECOND LETTER OF COMMENT WAS FORWARDED. WE RECOGNIZED THAT 
FURTHFR LEGISLATION WOULD BE NECESSARY ALTHOUGH THE 
APPROPRIATE SCOPE- OF THAT LEGISLATION WAS NOT YET CLEAR. 
By THE TIME OF SIPC'S THIRD ANNUAL REPORT. THE SIPC TaSK 

Force had been appointed and had begun its work. We 
applauded the establishment of that Task Force and our staff 
devoted considerable time to its deliberations. Two years 
ago. the recommendations of that Task Force were first 
considered by this Subcommittee. 
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Legislation was not enacted at that time. In the 
intervening period^ sipc has .initiated only seven 
liquidations^ all of which have been relatively small. 
Because of this^ and because SIPC has been effective in 

SATISFYING CUSTOMER CLAIMS AS QUICKLY AND COMPLETELY AS 

THE LAW WOULD PERMIT^ THERE HAS NOT BEEN A SENSE OF 

URGENCY ABOUT THE ENACTMENT OF THIS LEGISLATION. NEVERTHELESS^ 

AS A FEW STATISTICS POINT OUT> THE SAFEGUARDS PROVIDED 

UNDER THE oIPC ACT ARE VITAL TO JHE PROTECTION OF PUBLiC 

INVESTORS AND THE rAINTENANCE OF CONFIDENCE IN THE UNITED 

States securities markets. During its existence^ SIPC has 

RETURNED TO MORE THAN 100^000 CUSTOMERS APPROXIMATELY 
$277 MILLION IN PROPERTY AND HAS ADVANCED MORE THAN 
$53 MILLIO)! FROM THE SIPC FUND TO SATISFY CUSTOMER CLAIMS 
AND PAY EXPENSES. 

We HOPE THAT SIPC WILL NEVER AGAIN BE CALLED UPON TO 
INITIATE FORTY LIQUIDATIONS TN A SINGLE YEAR AS IT DID IN 

1972. Since the passage of the SIPC Act^ the Commission has 

TAKEN various STEPS TO STRENGTHEN THE FINANCIAL RESPONSIBILITY 
STANDARDS OF BROKER-DEALERS, TO. EXPEDITE THE PROCESSING OF 
SECURITIES TRANSACT I Or;S, AND TO IMPROVE THE ENTRY STANDARDS 
IN THE SECURITIES INDUSTRY. AnD CONGRESS HAS BEEN VI6IUNT 
IN OVERSEEING OUR PROGRESS AND PROVIDING US WITH THE 
AUTHORITY TO MAKE NEEDED CHANGES. We BELIEVE THESE 
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DEVELOPMENTS AS WELL AS THE IMPROVEMENTS WHICH THE SELF- 
REGULATORY ORGANIZATIONS HAVE EFFECTED IN THE OVERSIGHT 

OF THEIR MEMBERS HAVE DONE MUCH TO REDUCE THE INCIDENCE 
OF BROKER-DEALER INSOLVENCY AND HAVE> IN GENERAL^ ASSURED 
THAT SUCH INSOLVENCY DOES NOT RESULT IN THE LOSS OF 
CUSTOMER- FUNDS AND SECURITIES. 

Nevertheless^ the SI PC Act mu$;t be designed not for a 

QUIET period in TERMS OF BROKER INSOLVENCY SUCH AS THE 
PRESENT, BUT FOR 'THE POSSIBILITY*, HOWEVER REMOTE, OF 
SERIOUS FUTURE PROBLEMS. ThE AcT ALSO MUST BE DESIGNED TO 
MINIMIZE THE FINANCIAL BURDEN ON SIPC MEMBER FIRMS WHERE 
THAT CAN BE ACCOMPLISHED WITHOUT SACRIFICING CUSTOMER 
PROTECTION. It IS CLEAR THAT THE CURRENT SIPC ACT DOES NOT 
MEET THESE OBJECTIVES IN SOME WAYS, NOR DOES IT PROVIDE 
SIPC WITH THE FLEXIBILITY TO EFFECT THE MOST EFFICIENT 
SOLUTIONS TO THE BROAD RANGE, OF PROBLEMS WHICH MAY CONFRONT 
IT. 

While we have comments about specific provisions of 

THE amendments, THE COMMISSION WISHES TO MAKE CLEAR ITS 
strong. support for THE PROPOSED LEGISLATION. AS I NOTED 
TWO YEARS AGO, IN THE OVERVIEW, IT CARRIES OUT THE 
REASONED AND THOUGHTFUL RECOMMENDATIONS OF THE SIPC TaSK 

Force and would assure that the protections provided under 
THE SIPC Act would more clearly meet the reasonable 
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EXPECTATIONS OF PUBLIC CUSTOMERS WITHIN THE LIMITS OF 
PROTECTION PROVIDED IN THE ACT. MoST OF THE DISAGREEMENTS 
THAT EXISTED BETWEEN SI PC AND THE COMMISSION IN 1975 HAVE 
BEEN RESOLVED, In SEVERAL OTHER CASES^ THE COMMISSION HAS 
RECEDED FROM POSITIONS IT TOOK BEFORE THIS SUBCOMMITTEE IN 
1975 BECAUSE DISCUSSIONS WITH SIPC, MEMBERS OF THE 
FINANCIAL COMMUNITY^ OR OTHER COMMHNTORS OR LEGAL SCHOLARS 
HAVE LESSENED OUR CONCERNS ABOUT THESE PROBLEMS OR 
CONVINCED US THAT NO SIGNIFICANT HAftM WOULD RESULT. 
I HAVE LIMITED MY TESTIMONY^ ;.N G^NERAL^ TO A 
DISCUSSIO^ OF SEVERAL BROAD POLICY ISSUES WHICH I BELIEVE 
SHOULD BE CONSIDERED BY THE SUBCOMMITTEE IN ENACTING THIS 
LEGISLATION. In ADDITION, Mr. CHAIRMAN, I WISH TO SUBMIT 

TO THE Subcommittee at this time, a memorandum which sets 
FORTH the Commission's position on a number of sections of 
the proposed amendments which we be'.lieve should be 
modified. These represent the few remaining areas where 
the views of the Commission and SIPC differ or reflect. new 
problems which we found in. reviewing H.R. 8331. In 
addition, I wish to submit a few technical comments 
prepared by our staff. 
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The bill would remove the exclusion from SIPC 
membership for four classes of broker-dealers — those 
dealing exclusively in the sale of mutual funds^ variable 
annuities^ the business of insurance or the business of 
rendering investment advisory services to one or more 
registered investment companies or insurance company 
separate accounts. as the subcommittee is aware^ these 
exclusions have been the subject of considerable controversy 
which dates back jo congressional consideration of the sipc 
Act in 1970. 

The exclusion of these broker-dealers from SIPC 

MEMBERSHIP WAS PROMPTED BY THE IDEA THAT BECAUSE THEY ^ 
RARELY HELD CUSTOMERS' FUNDS OR SECURITIES^ THEIR CUSTOMERS 
DID NOT NEED SIPC PROTECTION^ AND THEREFORE, THEY SHOULD 
NOT HAVE TO PAY SIPC ASSESSMENTS. OnCE THIS WAS DONE. IT 
i/AS DEEMED NECESSARY TO EXCLUDE REVENUES FROM THE SAME SOURCES 
AS A BASIS FOR SIPC ASSESSMENTS FOR BROKER-DEALERS WHO WERE 
MEMBERS OF SIPC IN ORDER TO AVOID CREATING A COMPETITIVE 
INEQUALITY BETWEEN MEMBERS AND NON-MEMBERS IN THESE FIELDS. 
SIPC ADVISES US THAT OVER THE PAST SEVEN YEARS^ IT HAS 
EXPENDED APPROXIMATELY $190,000 TO PROTECT CUSTOMERS IN 
RELATION TO MUTUAL FUND CLAIMS AND HAS RETURNED ANOTHER 
$70^000 IN PROPERTY RELATED TO MUTUAL FUND CLAIMS 
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TO CUSTOMERS. WhILE THIS IS NOT A LARGE AMOUNT^ SI PC 
ARGUES THAT BECAUSE SOME LOSSES DO OCCUR^ MUTUAL FUND 
REVENUES SHOULD BE SUBJECT TO ASSESSMENT. In ADDITION^ 

sipc argues that the maintenance of public confidence in 
the markets as a result of the sipc act benefits all broker- 
dealers miuj accord i n6ly> all broker-dealers should pay 
assessments. 

There is another aspect to this problem^ however. 
Persons who deal with broker-dealers engaged exclusively 

IN THE distribution OF MUTUAL FUNDS HAVE NO PROTECTION IF 

those broker-dealers misappropriate their funds or securities. 
In May of, this year> the Commission brought an action against such 
a broker-dealer in tennessee alleging violations of^ among 
other things^ the anti-fraud provisions of the federal 
securities laws. subsequently^ a receiver was appointed. 
Although our investigation is not yet complete^ the 
indications are that at least nine customers have lost some 

$200^000 WITH THIS BROKER-DEALER. ThOSE CUSTOMERS CLEARLY 
ARE AS MUCH IN NEED OF THE PROTECTION PROVIDED UNDER THE 

SIPC Act as are customers of broker-dealers engaged in a 

GENERAL SECURITIES BUSINESS. MUTUAL FUNDS ARE TRADITIONALLY 
AN INVESTMENT MEDIUM FOR THE SMALL AND FREQUENTLY 
UNSOPHISTICATED INVESTOR AT WHOM THE SIPC ACT IS MOST 

CLEARLY DIRECTED. 'The. Commissi ON believes that all 
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PUBLIC CUSTOMERS OF REGISTERED BROKER-DEALERS SHOULD BE 
PROTECTED AGAINST THEIR BROKERS* INSOLVENCY. 

SIPC HAS SUGGESTED TO THE SUBCOMMITTEE THAT ASSESSMENT 
OF MUTUAL FUND REVENUES IS THE flUlD EEQ. QUO. FOR PROTECTION 
OF CUSTOMERS AGAINST LOSSES RELATING TO MUTUAL FUNDS. We 

are sympathetic to the argument that sipc should not have 
to expend monies to protect customers in relation to 
securities from the trading of which it derives no revenues. 
But there is merit in the arguments on both sides. 

The mutual fund industry, and others affected point out 
that the assessments which -would be levied would be grossly 
disproportionate to sipc's loss experience with mutual fund 
dealers or persons selling variable annuities. 

We BELIEVE THERE IS A REASONABLE SOLUTION. SIPC IS 
REQUIRED TO LEVY ASSESSMENTS ON THE BASIS OF A PERCENTAGE 
OF GROSS REVENUES OF A FIRM ONLY WHEN THE SIPC FUND IS BELOW 
$150 MILLION. It IS EXPECTED THAT THE GOAL OF $150 MILLION 
WILL BE REACHED THIS YEAR. THEREAFTER^ SIPC CAN VARY 
ASSESSMENTS ON THE BASIS OF RISK^ AMONG OTHER FACTORS^ AND 
IS DIRECTED TO LEVY ASSESSMENTS AT A RATE SUFFICIENT ONLY 
TO MAINTAIN THE FUND AND TO COVER CURRENT OPERATIONS. 
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Accordingly^ we recommend that the Subcommitee remove 
the current exclusions in the sipc act and require all 
registered broker-dealers to be members of sipc. 
Concomitantly^ the assessment exclusion should also be 
REMOVED. We suggest^ however^ that the Subcommittee urge 
SIPC and representatives of the affected broker-dealers to 
discuss the situation and to develop an assessment plan 

which will impose upon these broker-dealers ASSESSMEi<TS 

which are at least generally related to the risk involved 

AND TO the loss EXPERIENCE. We BELIEVE THIS CAN AND SHOULD 
BE DONE UNDER S IPC'S EXISTING STATUTORY AUTHORITY AND DO 
NOT BELIEVE IT IS NECESSARY TO AMEND THE ASSESSMENT PROVISIONS 
OF THE STATUTE TO ACCOMPLISH THIS END. 

There is another area where the SIPC assessment 

STRUCTURE MAY BE A PROBLEM. We ARE ADVISED THAT IN THE 
PAST SIPC MEMBERS HAVE NOT> IN iSENERALy PAID ASSESSMENTS ON 
REVENUES RECEIVED IN CONNECTION WITH TRANSACTIONS IN MONEY 
MARKET INSTRUMENTS — CERTIFICATES OF DEPOSIT^ COMMERCIAL 
PAPER^ bankers' ACCEPTANCES AND TREASURY BILLS — BECAUSE 
THESE REVENUES WERE NOT DEEMED TO BE GROSS REVENUES FROM 
THE SECURITIES BUSINESS. At THE SAME TIME^ SIPC HAS 
PROVIDED CUSTOMER PROTECTION WITH REGARD TO SUCH 
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INSTRUMENTS. ThE DEFINITION OF SECURITIES WHICH IS 
INCORPORATED INTO H.R. 8331 INCLUDES MONEY MARKET 
INSTRUMEfiTSi AND^ THEREFORE^ SIPC MEMBERS WILL NOW BE 
REQUIRED TO PAY ASSESSMENTS ON REVENUES FROM THAT SOURCE. 
As WITH REVENUES FROM MUTUAL FUNDS AND VARIABLE ANNUITIES^ 
WE BELIEVE THAT> IF SIPC IS TO PROVIDE PROTECTION 'WITH 
REGARD TO MONEY MARKET INSTRUMENTS^ IT SHOULD RECEIVE 
SOME ASSESSMENTS^ BUT THE ASSESSMENT RATE NEED NOT 
BE EQUAL TO THE RATE IMPOSED ON OTHER SECURITIES REVENUES. 
H.R. 8331 ALSO AMENDS SECTION ^(l)(2) OF THE SIPC ACT 
TO REQUIRE MEMBERS TO INCLUDE IN THEIR ASSESSMENT BASE 
SECURITIES REVENUES OF ENTITIES WHICH CONTROL^ ARE CONTROLLED 
BY OR ARE UNDER COMMON CONTROL WITH SUCH MEMBER. ThE 
AMENDMENT OF SECTION ^(l)(2) WOULD APPEAR^ AMONG OTHER 
THINGS^ TO (l) REQUIRE SIPC MEMBERS TO INCLUDE SECURITIES 
REVENUES OF FOREIGN AFFILIATES IN THEIR ASSESSMENTS^ (ll) 
BRING WITHIN THE AMBIT OF SIPC ASSESSMENTS SECURITIES 
REVENUES OF COMPANIES^ SUCH AS INSURANCE COMPANIES^ WHICH 
HAPPEN TO BE AFFILIATED WITH BROKER-DEALERS AND WHICH HAVE 
SECURITIES REVENUES^ AND (ill) IN COMBINATION WITH THE 
INCLUSION OF MONEY MARKET INSTRUMENTS IN MEMBERS' ASSESSMENTS^ 
CAUSE SIPC MEMBERS TO PAY ASSESSMENTS ON TRANSACTIONS 
IN MONEY MARKET INSTRUMENTS CONDUCTED THROUGH UNREGISTERED 
AFFILIATES. 
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We believe that the amendment of Section ^(i)(2) should 

BE examined carefully BY THE SUBCOMMITTEE. ThE PROVISION 
MAY HAVE FAR REACHING AND POSSIBLY UNINTENDED EFFECTS ON 
COMPANIES WITH LARGE AND COMPLEX CORPORATE STRUCTURES. If 

Section ^(i)(2) is enacted^ the Subcommittee may wish to 

CONSIDER YAKING STEPS TO MITIGATE THE BURDEN WHICH WOULD 
BE PLACED ON PARTICULAR SEGMENTS OF THE BROKERAGE INDUSTRY. 
The BILL PROVIDES A LIMITATION OF PROTECTION DIFFERENT 
THAN THAT RECOMMENDED BY THE TaSK FoRCE OR INCLUDED IN THE 

PREVIOUS House and Senate bills. The 1975 legislation 

PROVIDED A limitation OF $100^000 FOR EACH CUSTOMER ACCOUNT 

with a limitation of $^0^000 on claims for cash as distinct 
from securities. h.r. 8331 continues the $100^000 level of 
protection for securities but limits cash coverage to only 
$20^000. Although we understand that the Subcommittee may 

NOT WISH TO encourage PUBLIC CUSTOMERS TO DEPOSIT FUNDS 
WITH broker-dealers FOR LONG PERIODS OF TIME> THE EFFECT 
OF THIS PROVISION MAY BE TO DISABLE CUSTOMERS FROM FREELY 
TRADING IN THEIR SECURITIES ACCOUNTS AND FRUSTRATE THE 
LEGITIMATE EXPECTATIONS OF CUSTOMERS WHO DID NOT DELIBERATELY 
DEPOSIT FUNDS WITH BROKER-DEALERS. 
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When a customer sells securities^ his claim from that 

TIME until settlement AND DELIVERY OF THE FUNDS IS A CLAIM 

FOR CASH. Under H.R. 833L a customer with $100^000 in 

SECURITIES in AN ACCOUNT WOULD NEVER BE ABLE TO EXECUTE A 
SALE FOR MORE THAN $20^000 OF THOSE SECURITIES WITHOUT 
LOSING^ IN SOME PART^ HIS SIPC PROTECTION. WhILE WE 

recognize that a customer is not likely to sell an entire 
$100^000 position in a single transaction, we believe that 
the $20^000 limit is unnecessarily restrictive and might 
have unfortunate consequences for unwary public customers. 
He urge the Subcommittee to return to a $^0^000 limitation 
for claims relating to cash. 

Section 2 of the bill authorizes SIPC to exclude from 

MEMBERSHIP ANY BROKER-DEALER "WHOSE PRINCIPAL BUSINESS, IN 
THE DETERMINATION OF SIPC, TAKING INTO ACCOUNT BUSINESS OF 
AFFILIATED ENTITIES, IS CONDUCTED OUTSIDE THE UNITED STATES 
OR ITS TERRITORIES OR POSSESSIONS. , . ." ThE COMMISSION 
IS MOST CONCERNED ABOUT THIS PROVISION, AND WE BELIEVE THAT 
IT IS NOT WELL DRAFTED TO ACCOMPLISH ITS IMPORTANT END. SIPC 
IS PROPERLY CONCERNED THAT IT NOT BE MADE RESPONSIBLE FOR 
FOREIGN BROKER-DEALERS WHOSE ASSETS ARE BEYOND ITS REACH 
AND IN REGARD TO WHOM IT COULD NOT CARRY OUT A LIQUIDATION 
AS DIRECTED 9Y THE STATUTE. As DRAFTED, HOWEVER, THE 
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provision would permit sipc to exclude broker-dealers in 
its unfettered discretion and without direct review by the 
Commission or anyone else. The only foreseeable review of 
SIPC's actions would be a suit by a customer of an insolvent 

BROKER-DEALER MAINTAINING THAT THE BROKER-DEALER SHOULD 
HAVE BEEN A MEMBER OF SIPC. 

In ADDITION^ THE PROVISION CREATES THE POSSIBILITY 

THAT A United States resident dealing with a registered 

BROKER-DEALER IN" UNITED STATES TERRITORY MAY FIND HIMSELF 

excluded from sipc coverage which we believe does not comport 
with the intent of the sipc act. for example^ if a 
Canadian broker-dealer were doing $20 million of securities 

BUSINESS annually^ OF WHICH $5 MILLION OCCURRED IN THE 

United States^ SIPC apparently could exclude that broker- 
dealer UNDER THIS PROVISION. At THE SAME TIME, ANOTHER 
BROKER-DEALER WHO HAS A TOTAL BUSINESS OF $5 MILLION, ALL 
OF WHICH IT CONDUCTED IN THE UNITED STATES, WOULD BE A 

SIPC MEMBER. From the standpoint of the effect on United 
States investors, however, there is no difference between 

THE TWO broker-dealers. 
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Because of the short time since introduction of this. 

BILU WE have not ATTEMPTgD-TO SUGGEST TO THE SUBCOfWITTEE 
A REVISION OF SECTION 2. RaTHER^ WE URGE THE SUBCOMMITTEE 
TO RE-EXAMINE THIS PROVISION. We RECOMMEND THE SUBCOMMITTEE 
CONSIDER PLACING SOME REVIEW PROCESS OVER.SIPC'S DISCRETION^ 
fiifiDj IN ADDITION^ REQUIRE BROKER-DEALERS EXCLUDED FROM SiMt 
MEMBERSHIP UNDER THIS PROVISION TO MAKE SUCH DISCLOSURES 
TO THEIR CUSTOMERS AS THE COMMISSION MAY REQUIRE BY RULE. 

If the Subcommittee wishes^ I would be happy to offer the 

SERVICES OF OUR STAFF TO ASSIST THE SUBCOMMITTEE IN 
REDRAFTING SECTION 2. 

I WOULD LIKE TO NOTE A POTENTIAL PROBLEM WITH THE 
RULEMAKING PROCEDURE PROVIDED IN THE BILL. As YOU ARE 
AWARE^ THIS PROCEDURE IS MODELED AFTER SECTION 19(b) OF 

THE Securities Exchange Act which was enacted by the 
Securities Acts Amendments of 1975. The Commission's 
experience in administering Section 19(b) has led us to 
conclude that the fixed time frames provided in that section 
are^ in some cases^ too rigid and may create 
unnecessary burdens for both the commission and the affected 

SELF-REGULATORY ORGANIZATIONS. We CONSIDERED SUGGESTING 
CERTAIN REVISIONS OF THE RULEMAKING PROCEDURE IN THE SIPC 
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Act to deal with those problems^ but concluded that there 
is an advantage to maintaining comparability between the 
TWO ACTS. The Subcommittee should be aware^ however^ that 
AS THE Commission gains additional experience in administering 
these provisions^ we may wish to bring before the 
Subcommittee a proposal to revise the rulemaking procedures 
OF both Section 19(b) and the SIPC Act. 

Finally, SIPC has added a clause to the definition of 
"customer" which appears as Section 16(3) of the bill. The 
existing section excludes from customer status any person 
WHO has a claim for cash or securities which is part of the 

CAPITAL OF THE DEBTOR OR IS SUBORDINATED TO CLAIMS OF 
creditors of THE DEBTOR. ThE ADDED CLAUSE EXCLUDES SUCH 

PERSONS "NOTWITHSTANDING THAT SOME GROUND MIGHT HAVE 
EXISTED FOR DECLARING SUCH CONTRACT, AGREEMENT OR 
UNDERSTANDING VOID OR VOIDABLE IN A SUITE BETWEEN THE 
CLAIMANT AND THE DEBTOR." 

When I appeared before this Subcommittee in 1975, I 

EXPRESSED some CONCERN THAT WHILE SUBORDINATED LENDERS IN 
general should be EXCLUDED FROM SfPC COVERAGE, THERE COULD 
BE EXCEPTIONAL CASES WHERE WE WOULD WANT TO GRANT A 
SUBORDINATED LENDER RELIEF. I SUGGESTED THAT PERHAPS SUCH 
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A PERSON COULD BE TREATED AS A CUSTOMER IF SI PC OR THE 
COURT DETERMINED^ IN VIEW OF ALL THE CIRCUMSTANCES OF A 
PARTICULAR CASE^ THAT IT WOULD BE EQUITABLE TO DO SO. I 
EXPRESSED THE VIEW THAT THIS MIGHT PROVIDE AN AVENUE FOR 
COVERING SPECIAL CASES WITHOUT OPENING UP SIPC PROTECTION 
TO THE CLAIMS OF THE MORE COMMON SUBORDINATED LENDERS WHO 
ARE PARTNERS OR QUASI- INSIDERS OF THE DEBTOR. 

At the SAME TIME> I RECOGNIZED THAT THE PROVISION 
PROPOSED BY SI PC DOES NOT DENY THE SUBORDINATED LENDER THE 
RIGHT TO ATTEMPT TO RESCIND HIS CONTRACT. RaTHER^ IT 
MERELY DENIES HIM THE RIGHT TO CUSTOMER STATUS WHICH IS A 
SPECIAL PRIVILEGE CONGRESS HAS GRANTED TO THE PUBLIC IN THE 

SIPC Act and which need not be given to all persons who 

DEAL WITH THE DEBTOR, 

Although I am less convinced than I was that it is 
necessary to provide for exceptional cases^ i believe the 
Subcommittee should leave flexibility in the statute and 
should not enact an absolute prohibition against subordinated 
lenders regaining customer status. 

In CONCLUSION^ Mr. chairman^ let me REIILKAIt IHt 

Commission's strong and continuing support for the prompt 
enactment of this legislation. i will be happy to respond 

to any questions THE SUBCOMMITTEE MAY HAVE. 
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VsTUTIEN COMVPINTS OP THE SBXZURITIES AND EXCHANGE OOWISSION 
ON H.R. 8331 r 95TH CONGRESS, FIRST SESSION (1977) , SUBMITIED 
TO TCE SUBCOMMITTEE ON CONSUMER PROTECTION AND FINANCE OP 
TOE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE OF TOE 
HOUSE OF REPRESENTATIVES, AUGUST 2, 1977. 



Ihe Securities and Exchange Commission wholeheartedly supports 
H.R. 8331, a bill to amend the Securities Investor Protection Act 
of 1970 (the "SIPC Act"). The steps taken to increase the scope 
of customer protection and to limit the time reauired to satisfy 
customer claims are clearly in the pitolic interest. Vfe have 
certain comments on the bill, hov^'ever. 



Substantive Comments on H.R. 8331* 

1. In amending Section 3(c)(2) (C) (ii) (H-4) regarding the 
appointment of SIPC directors, the disoualification of persons 
associated with any "other securities industry groups* from serving 
as public directors of SIPC was deleted. In addition, it may be 
useful to modify the provision slightly to reflect the fact that 
registered clearing agencies are now self-regulatory organizations. 
Ihere is also a teclmical error in the manner in which Section 
3(a) (21) of the Securities Exchange Act was carried over. Finally, 
the proposed amendment combined with the existing language refers 
to "persons who are persons associated" etc. ; the repeat is 
unnecessary. Accordingly, we suggest the following changes: (i) In 
lines 5 and 6, delete "persons." (ii) In line 6, add "member of a" 
before "national." (iii) In line 8, after "Act" add "or similarly 
associated with any self-regulatory organization or other 
securities industry group,". 



2. Proposed Section 3(e)(2) (H-5) provides a rulemaking 
procedure for SIPC. While the Commission is generally satisfied 
with the proposed procedure, ve have several technical comments 
principally designed to make the procedure parallel to Section 
19(b) of the Securities Exchange Act. 

(i) Proposed suboaragraph (E) (H-8) sets forth the situations 
in which a proposed rule change may take effect sumireriiy. Under 
subparagraph (ii), there may be instances when an ejreraency rule 
proposal becomes effective before it is filed with the Commission. 
In order to clarify that such a rule change, though already in 
effect, must be filed ard revlev^^ under Section 3(e) (2;, we 
recommend the following sentence be added to suboaragraph (ii) 
(H-8, at line 19): 



References to the pages of H.R. 8331 are denoted by "H" and the 
page number. 
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"Any proposed ru3e change that takes effect 
under this subparagraph shall be filed pronptly 
thereafter and reviewed in accordance with the 
provisions of Section 3(e)(2)(A)." 

(ii) Subparagraph (E) also provides that the Connassion nay 
abrogate any rule change that becoires effective pursuant to the 
sumirary procedure within a sixty-day period that v^ould run from the 
effective date of the rule change. Because the effective date is 
not necessarily the date of filing and iray in fact be prior to the 
date of filing, we siqgest that the deadline be calculated from the 
date the rule change is filed as is done in Section 19(b)(3)(C) of 
the Securities Exchange Act. 

(iii) Finally, the abrogation procedure provides that the 
Cotnrission inay reouire the abrogated rule change to be refiled. Ohis 
provision should be anended to clarify that the refiled rule change 
would also be subject to review in accordance with the usual pro- 
cedures of Section 3(e)(2). This can be acconplished by inserting the 
words "and reviewed" after "refiled" in line 24 of H-8. 



3. The proposed amendirent to Section 4(e)(1) is intended to 
apply the prior trust provision to registered clearing agencies 
(H-11). The proposal is inapposite because clearing agencies were 
not self-regulatory organizations prior to 1970. ^ 



4. Section 4(g)/ which involves SEC loans to SIPC, as 
amended by H.R. 8331 (H-12), provides that any transaction fees 
in^sed upon purchasers of equity securities are to be collected by 
the broker-dealer effecting the transaction "or by such other 
person as provided by .the CoirmLssion by rule. • . ." The 
recuirernent that the collected fees be paid to SIPC in the same 
manner as assessments may be inappropriate with respect to other 
designated persons. Accordingly, we sipgest that the 0irase "or in 
such other manner as the Coirmission nay by rule provide" be 
inserted following "assessments" in line 3 of H-13. 



5. Ihe phrase "with respect to such member" in line 8 of H-15 
is unnecessary and may restrict the scope of pending Ctoiwidssion 
actions with which an application for a protective decree may be 
combined. We recommend deletion of the phrase. 
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6. Proposed Section 5(b)(2) (B)(iii) (H-18) provides that the 
court in which an application for a protective decrefe has been filed 
may, for an appropriate length of time pending issuance of the decree^ 
stay enforcement of, but may not abrogate, the right of set-off under 
the Bankruptcy Act and the right to enforce a valid nonpreferential 
lien against the property of the debtor. The section also provides 
that the court may continue the stay upon appointment of the trustee 
but does not place limits on the length of the latter stay. The 
legislative history of the SIPC Act indicates that the Committee on 
Interstate and Foreign Comrrerce intended such a stay to be limited. In 
House Report 91-1613 which acconpanied the SIPC Act in 1970, the 
Committee stated that the Court could stay these rights only "for an 
appropriate period of short duration." (at 10). The Subcommittee 
should be aware that as revised. Section 5(b)(2)(B)(iii) may be viewed 
by the banking community and others as constituting a . substantive 
change in current law. 



7. SIPC has, in administering the current Act, experienced a 
problem with respect to customers who deal with a broker-<3ealer after 
the filing date. Because of the manner in which "filing date" is 
defined (proposed Section 16(8), H-59), the filing date may relate 
back to a time days or weeks before the trustee is appointed. 
Accordingly, soiib customers may deal with the debtor after the filing 
date but prior to the appointment of a trustee and thus have claims 
which arise after the time at vAiich all customers* claims are fixed. 
Although SIPC has advised us that it has been paying such claiins, SIPC 
would prefer to see the matter clarified. 

Proposed Section 6(c) (H-26) provides that if the trustee finds 
that the customer dealt with the debtor in good faith and prior to the 
appointment of the trustee, the date on which six:h action vos taken 
will be deemed to be the filing date for that customer's claim and the 
customer will be protected. Proposed Section 9(a)(4) (H-42) provides, 
however, that SIPC is not required to make advances to protect such a 
customer, 

Vvhile we understand SIPC's desire to assure that fraudulent 
claims are not paid, ve believe the burden of screening out such 
claims should be placed on the trustee, subject to the supervision of 
the court. If the trustee makes a finding of good faith, the claimant 
should be elevated to the status of all other customers and should be 
entitled to receive full protection. It would be most inequitable to 
permit SIPC to veto the court-approved decisions of the trustee in 
this regard. Accordingly, the Commission strongly recommends, as we 
did in 1975, that subsection 9(a)(4) be deleted. 
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8. There is an overlap between proposed Section 6(e) (H-27) 
and proposed Section 8(c)(1) (H-34). Under Section 6(e), SIPC 
recoups from the general estate all funds advanced to pay or 
guarantee bank loans, Ihis repayment has a first priority under 
the Bankruptcy Act. In addition, pursuant to Section 8(c)(1)(A) 
(H-35), SIPC has a first priority claim against customer property 
to recoup advances mede to pay bank loans to the extent that such 
advances recovered securities that were apportioned to customer 
property. Thus SIPC recovers part of its cdvances twice. This can 
be corrected by inserting after "Section 9(c)(1)" in line 19 on 
H-27, "(to the extent such advances recovered securities which were 
apportioned to the general estate pursuant to section 6(d))". 



9. Proposed Section 7(d)(4) (H-30) requires a trustee to 
submit to SIPC and others a statement of his investigation of 
certain matters. TP assure that the report is conprehensive , we 
suggest that "matters referred to in paragraph (1)." be substituted 
for the enumeration of natters in lines 1-3 on H-31. In addition, 
we believe the trustee should be required to file a copy of the 
report with the Commission. 



10. In order to reflect otherwise parallel language in the 
current Act, proposed Section 8(a)(1) (H-31) should be amended by 
inserting the phrase "at the same time" between "and" and "shall" 
in line 12 of H-31. 



11. Proposed Section 8(c)(3) (K-36) , which**providGS for the 
trustee's recovery under the Bankruptcy Act of certain transfers, 
appears to misplace the qualification that the transfer be void or 
voidable. As written, this condition serves to define what 
property, recovered from a transfer, should be allocated to 
customer property rather than v^at property may be recovered. This 
may be corrected by moving the phrase that begins in line 18 with 
"if" and continues through "Bankruptcy Act" in line 20 to the 
middle of line 17 after "customer property." 



12. The saving clause in proposed Section 8(e)(1) (H-37, 
lines 22-25, and H-38, lines 1-3), which preserves Commission Rule 
S6d-1 until SIPC adopts rules under the amended Act, might usefully 
be moved out of what will become the SIPC Act and made a separate 
section of the legislation itself. This would avoid having in the 
Act a provision which quickly will become obsolete. 
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13. Proposed Section 8(e) (H-37) provides for closing out 
executory contracts of the debtor with other broker -dealers. Ihe 
other broker-dealer is entitled to make a claim, to be satisfied 
out of SIPC funds, up to a maximum amount of $40,000, for each 
customer account with respect to which such broker-dealer sustains 
a loss in closing out contracts with the debtor. 

If the claiming broker-dealer closes out an executory contract 
that was entered into on behcdf of an associated person of that 
broker -dealer, it may not consider any loss on the transaction for 
purposes of its claim against SIPC because, under subsection 
(e)(4), an associated or controlling person of the broker -dealer is 
not deemed a customer. This should be contrasted with proposed 
Section 9(a)(6) (H-43) and the equivalent section of the current 
Act, Section 6(f)(1)(D) (p. 16 of the current Act). Those sections 
provide that where a broker has deposited funds or securities with 
the debtor on behalf of customers, 1/ each such customer is deemed 
to be a separate customer of the debtor. Under Section 9(a)(6) 
(and Section 6(f)(1)(D) of the current Act), associated and 
controlling persons of a broker-dealer other than the debtor are 
protected like all other customers. 

An anomalous situation has thus been created in that where a 
broker-dealer has a claim, for property left with a debtor on behalf 
of an associated or controlling person, the associated or 
controlling person is deemed a customer of the debtor, but where 
the broker-dealer suffers a loss closing transactions on behalf of 
an associated person, that person is not deemed a customer. Vfe 
believe that associated persons of other broker -dealers ^ould be 
treated as any other customer for purposes of both Sections 8(e)(4) 
and 9(a)(6) in the absence of any evidence of culpable behavior by 
those persons. .Accordingly, we sigoest that subparagraph (C) of 
proposed Section 8(e)(4) (H-40) be amended as follows (deletions in 
brackets): 

"(C) had a relationship of the kind specified 
in subsection 9(a)(5) with [either] the debtor 
[or the claiming broker or dealer]." 



1/ Generally, this would occur where the claiming broker-dealer 
has an omnibus account with the debtor. 
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14. Section 8(e)(3) (H-39) prohibits both a clearing 
corporation which has established a procedure for the closing out 
of open contracts between an insolvent broker-dealer and its 
participants, and the participants therrselves, from receiving SIPC 
funds in payment of any losses on such contracts, Ihe provision 
was recomrrended in 1974 by the SIPC Task Force and, at that tirre, 
represented the consensus view of the industry menrbers, SIPC and 
the Comnrission. Ihere have been significant changes since then, 
hou'ever. Clearing agencies are now subject to registration under 
the Securities Exchange Act, and are self-regulatory organizations 
charged with a ouasi-public responsibility. Moreover, the 
CoTTuTission is directed under the Securities Exchange Act to assure, 
aniong other things, that reaistered clearing agencies are able to 
facilitate the pronpt and accurate clearance and settleirent of 
securities transactions. In view of these developrents, we believe 
the Act should provide the flexibility to extend SIPC protection to 
clearing agencies and their participants if that proves desirable. 
Accordingly, we propose the following revisions of 
Section 8(e)(3): 

(i) In line 13 after "contracts" add ", except as SIPC iray 
otherv7ise provide by rule."; and 

(ii) In line 19 after "trustee." add "Rules adopted by SIPC 
under this paragraph shall provide that in no case may a registered 
agency or its participants, to the extent such participants* claims 
are or may be processed within the clearing agency, be entitled to 
receive funds advanced by SIPC in an amount greater, in the 
aggregate, than could be received by the participants if such 
participants proceeded individually under Sections 8(e)(1) and 
8(e)(2)." 



15. Proposed Section 10 (H-44) creates a direct payment 
procedure that SIPC may use in lieu of instituting a liquidation 
proceeding with respect to a member of SIPC. Various aspects of 
the proposed procedure parallel those of the liquidation provisions 
of the Act, but the new procedure applies to "members" rather than 
"debtors" and the payment of customer claims is effected by SIPC 
rather than a court-appointed trustee. Hie direct payment 
procedure is not self-contained in Section 10, hou^ver, and, to 
implement this alternative method of satisfying claims , SIPC must 
reiy on other provisions, such as Sections 16(3) and 16(11) which 
define "customer" and "net equity" respectively. Section 8(d) 
setting forth requirementF for the purchase of securities, and 
Section 9(a) limiting the protection available to each customer. 
Because those sections refer to the "debtor" and "trustee," they 
are, on their face, inapplicable to the direct payment procedure. 
In order to accomnodate such provisions to direct payment 
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proceduriBS, ve recoirrrend that: (i) the definition of debtor in 
Section 16(6) (H-58) be ainerded to incluc3e a tinennber with respect to 
whom a direct paynent procedure has been instituted under Section 
10(b); (ii) a new Section 10(g) be added as follows; 

"For purposes of iirplementing this section, any 
reference to the 'trustee' in other applicable 
sections of the Act, inclu3inq but not limited 
to sections 7(b)(1), 8(d), 8(f), 9(a), 16(3) and 
16(11), shall be deemed a reference to SIPC and 
any reference to the date of publication of notice 
under section 8(a) shall be deeired a reference to 
the pitolication of notice under this section."; 

(iii) the parenthetical material on H-46, lines 20-23 be conformed 
by placing a period and closing parenthesis after "section 9(a)" in 
line 21 and deleting the rest of the 0irase; and (iv) Section 
14(c)(2) (H-54) be deleted and Section 14(c)(1) (H-53) be 
renumbered Section 14(c). 



16. Proposed Section 10(b) (H-45) requires customer claims in 
a direct payment procedure to be "filed" as well as "received" 
within a six month period in order to be entitled to protection. 
Section 8 on liquidations requires only that the claim be 
"received." We recommend deletion of the wDrds "filed and" from 
line 10 on H-46. 



17. Ihe bill at H-49 proposes to repeal Segtiwi 7(d), p^e 18 
of the current Act. Section 7(d) amends Section 15(c)(3) of the 
Securities Exchange Act of 1934, which empowers the Commission to 
establish financial responsibility standards for broker -dealers. 
The proposed deletion would appear to have the effect of repealing 
the amendments to Section i5(c)(3) enacted in 1970. Confusion may 
have arisen because of the addition of a definition of the term 
"financial responsibility rules" (K-64). Both the definition and 
Section 7(d) of the current Act should be retained. 



18. Proposed Section 13(a) (H-49) designates the collection 
agents to u'hom SIPC members remit assessments. Ihe proposed 
section is ambiguous with respect to the role of a registered 
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clearing agency which, under the Securities Exchange Act is a 
self-regulatory organization. Proposed Section 13(a) states that 
the self-regulatory organization that is the examining authority 
for a SIPC member shall act as the member's collection agent 
unless, where the member is a member of or participant in more than 
one self-regulatory organizations, SIPC designates another 
self-regulatory organization. 

When a registered clearing agency is the only self-regulatory 
organization in vviiich a member is a participant, it often wi]l not 
be the examining authority because Section 13(c)(1) (H-50) provides 
in that case that the Commission may designate itself as examining 
authority. Vfe believe clearing agencies should act as collection 
agents if SIPC chooses to so designate them. Accordingly, we 
propose the following sentence be inserted at H-50, line 7 after 
the period: 

"If the only self-regulatory organization of 
which a member of SIPC is a member or in v.'hich 
it is a participant is a registered clearing 
agency that is not the examining authority for 
the member, SIPC may, nevertheless, designate 
such clearing agency as collection agent for 
the member or may reouire that payments be 
made directly to SIPC," 



19. Proposed Section 13(c) (H-50) discusses the allocation of 
inspection responsibility over SIPC members for conpliance with 
applicable financial responsibility rules. Ihe Securities Acts 
Amendments of 1975 amended Section 9(c) of the SIPC Act 
(predecessor of proposed Section 13(c)) to authorize the 
Commission, rather than SIPC, pursuant to Section 17(d) of the 
1934 Act, to designate the examining authority when a member of 
SIPC is a member of more than one self-regulatory organization. In 
transposing the language, H.R. 8331 deleted tlie reference in 
current Section 9(c) to Section 17(d) of the Securities Exchange 
Act. The phrase ", pursuant to Section 17(d) of the 1934 Act," 
should be added in H-51, line 4, after "Commission." 



20. If Section 10(a) of the current Act is amercled by 
replacing "he" with "it" (H-51), the Subcommittee should assure 
that conforming changes, if needed, are made elsewhere in the Act. 
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21. H.R. 8331 revises Section 10(c) r redesignated as Section 
14(c) (H-52), vAiich enuperates certain criminal acts. Vte have 
redrafted and renunnbered the proposed lanauage. In addition, we 
have prepared two new sections. Subparagraphs (1)(A) and (1)(B) of 
the proposed revision add general fratd language to cover 
violations not included in the enunneration of specific activities 
in subparagraphs (1)(C) and (2). Ihe latter have been revised to 
neke therr clearer anci to irrpose \'/hat we believe to be an 
appropriate standard of accountability throughout the section. Our 
suggested version of Section 14(c) 1/ is as follows: 

"(c) COncealirent of Assets; False Statements 
or ClaixB. — 

"(1) Specific Prohibited Acts — Any person 
who, directly or indirectly , in connection 
with or in contenplation of any liquidation 
proceeding or direct payirent procedure — 

(A) enploys any device, scheire, or 
artifice to defraud; or 

(B) engages in any act, practice, 
or course of business v-tiich operates 
or would operate as a fraud or deceit 
upon any person; or 

(C) fraudulently or with intent to 
defeat this Act — 

(i) conceals or transfers any 
property belonging to the estate 
of a debtor; or 

(ii) makes a false statement or 
account; or 



(iii) presents or uses any false 
claim for proof against the estate 
of a debtor; or 



2/ You will note in paragraph 15(iv) above that we recoiniend 
deletion of Section 14(c)(2). 
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(iv) receives any material amount of 
property from a debtor; or 

(v) gives, offers, receives, transfers 
or obtains any money or property, 
remuneration, conpensation, reward, 
advantage, other consideration, or 
promise thereof, for acting or fore- 
bearing to act? or 

(vi) conceals, destroys, mutilates, 
falsifies, makes a false entry 
in, or otherwise falsifies any 
document affecting or relating to 
the property or affairs of a debtor; 
or 

(vii) withholds from any person 
entitled to its possession, any 
document affecting or relating to 
the property or affairs of a 
debtor — 

shall be fined not irore than $5,000 or 
imprisoned for not more than five years, 
or both. 

"(2) Any person v.ho, directly or indirectly 
steals, embezzles, or fraidulently, or with 
intent to defeat this Act, abstracts, or 
converts to his own use or to the use of 
another, any of the moneys, securities, or 
other assets of SIPC, or otherwise defrau3s 
or attenpts to defraud SIPC or a trustee by 
any means, shall be fined not more than $5,000 
or imprisoned not more than five years, or both." 



22. Proposed Section 16(3) (H-56) , amending the definition of 
"customer," would eliminate clause (VI) of Section 6(c) (2) (A) (ii) 
of the current Act which could be construed as providing SIPC 
protection to persons who lend their securities to brokers. 
Although the amended provision does not address stock loans, SIPC 
has indicated that lenders would not be protected if they receive 
either collateral or consideration for their loans, but would be 
protected if they do not receive collateral or consideration. 
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lt is the ConiDiss ion's under s tarrying that, under current 
industry practice, lending of securities is primarily an insti- 
tutional business. Institutions lend securities in order to add 
leverage to their portfolios, and they recognize and are capable of 
accepting the associated business risk. Oi the other hand, brokers 
ipight borrow from individual investors who would not realize that 
by entering into such arrangements they would lose SIPC coverage. 

The Commission does not object to the change, but we believe 
that what SIPC proposes to do should be made clear in the 
legislative history. Moreover, if the proposed change is made, the 
commission will consider providing, by rule, additional protections 
for retail customers v*io lend securities to their brokers. 



23. The exclusion of si±>6rdinated lenders of securities from 
the proposed definition of "customer" (Section 16(3), H-56) does 
not prevent subordinated lenders fron. seeking rescission but rather 
merely denies to them customer status. If some ground for the 
lender to seek rescission exists, the exclusion provision does not 
remove or modify that ground. The proposed "notwithstanding" 
clause (H-57, line 1) hov^'ever, implies that the right of rescission 
is affected by the exclusion of the lender from customer status in 
that it refers to grounds tliat "might have existed." Since the 
exclusion does not derogate a subordinated lender's right to seek 
rescission, we recommend that the provision be clarified by 
substituting "exists" for "might have existed" in line 2. 



24. .We Question v^iether, in the definition of "customer 
property" (Section 16(5), B-57) , the explicit reference in 
paragraph (B) to Rule 15c3-3 under the 1934 Act and its reserve 
requirement forirula is useful. The Subcommittee may wish to 
consider the following more general language as a substitute for 
paragrap*! (B) (H-58): 

"resources provided throirjh the use or realiza- 
tion of customers' debit cash balance and other 
customer-related debit items as defined by the 
Commission by rule;" 



25. In Section 16(8) (C) (H-59) there is an unintendtod 
ambiguity in the definition of "filing date" in relation to jthe 
direct payment procedure. Ws believe it would be better phrased, 
"(C) if the debtor is the subject of a direct payment procedure, oc 
has been the subject of a direct payment procedure discontinued by 
SIPC pursuant to section 10(f),. . ..." 



26. Various provisions of the current Act have f^pent their 
force. The Subcommittee may wish to consider whether such 
provisions need to'renain in the Act or whether they should be 
repealed . 



o 
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